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SUPREME COURT REPORTS 

(NEW SERIES.) 

VOL. I. 

COMMON LA W. 

ADDENDA AND CORRIGENDA. 



PAeJS 



5 (line 5 from bottom) For "and arbitration " read ''to arbitration" 

12 (last line) For ** different to" read "different from" 

32 (head note to ^ ) j^^ .,^j^^ j^„ ^^ ^ ^ 
parte Boss, Ime 2. J "*^*'' """" *" "*"^* ■^^"* ^' 

53 (note 5) Add "See /n ^^^oocb q^Di^/on post 132.*' 

75 Plan omitted, now furnished 

81 (line 6 of case) For " in " read " on " 

94 (line 22) After " other " insert " side " 

124 (line 2) For " hard-a-port " read "hard over" 

129 Jfc^rte^owM is reported, 8 S.CR. 168. 

150 (line 16) For " than " read " that " 

169 (note 10) Insert "346" after "East" 

178 (note) For "16 Vic. No. 3 " read " 16 Vic. No. 18, s. 1. 

200 (11th line) Dimes v. The Grand Junction Canal Co. is reported, 

3 H.L.C., 750 

203 ( 12th line) Sir Walter HungerforcTs case is reported, Leonard 30. 

203 (10th line) The passage cited from Bacon's Abridgment will be 

found in Grants H. 3. 

204 (14th line) For "purchaser" read "purchasers" 

209 (2nd line) Drinkwaterv, ^r^Aur is reported, 10 S.CR. 193. 

223 (end of report) In the case of the N.Z. Insurance Co. v. The S.A, 

Insurance Co. the Attorneys were, for the Plaintiffs, 
8, (7. Brown, and for the Defendants, Slade and Co, 

244 Second column of ) -n^^ <<-««ivi;«„»> «^«^ *t ^w^^^a^-^,, " 
note (2), line 10... r^' enabbng read enactmg 

250 (Une 4) For "13th" read "15th" 

250 (line 5 from bottom) For • *Afore " read * 'After " 

260 (line 6 from bottom) For * * provide " read " provides " 

265 (line 3) For " Maymott " read "Meymott" 

275 The prohibition in Exparte Pyne is reported ante p. 14. 

276 For " Jf. H. Stephen*' read "C. B. St^hen" 

277 (line 7 from bottom) For "Araleun " read "Araluen " 

278 (line 11) For "were" read " the Court was " 

DIGEST. 

I For "Matter "in heading read "Matters" 

lU (second column) After ** Mmhezzlementy Oeneral Deficiency of AccmmisY 

Insert "Upon the trial of an information for em- 
bezzlement the Jury were told that it was not 
necessary for them to find that the Prisoner took 
any particular sum on any particular day. Held 
that the direction was right — The Quebn v. 

Griffik 87 

7. — Evidence— Beputed name of ProsecutHocY* 

TABLE OF CONTENTS. 

Insert "Blake, In the will of 263." 

between Blackwood v. Dobbin and Blatehford v. 
Johnson. 
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ARGUED AND DETERMINED \'\\ 
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SUPREME COURT OF NEW SOUTH WALES 



IN ITS GOMMON LAW JURISDICTION, 



DURING THE FIRST TERM, 1878. 



THE QUEEN v. OOLAN. March 15. 

Criminal Law — ** Fortune-teUing^* — 9 Oeo, II, c. 5, ». ^. 
The Statute 9 Geo. II, c. 5, s. 4(1) is in force in the Colony. 

Case reserved for the opinion of the Court under the Act 
13 Vic., No. 8. 

" The Prisoner and his wife were tried before me at the Sydney 
Quarter Sessions, holden in December, 1877. The Prisoner was 
convicted on an information which charged them with unlawfully 
undertaking to John Maguire to tell him his fortune. Prisoner's 
counsel contended that the Statute 9 Geo. II, s. 5, under which the 
information was framed, was not in force in the colony, and requested 

(1) 9 Geo. II, c. 5, 8. 4. If any may be found ; every person so ofifend- 

person shall pretend to exercise or use ing, being convicted on indictment or 

any kind of witchcraft, sorcery, en- information in that part of Great Britain 

chantment, or conjuration ; or under- called England, or on indictment or 

take to teU fortunes ; or pretend libel in that part of Great Britain called 

occult or crafty science to discover Scotland, shall suffer imprisonment 

where or in what manner any goods for a year without bail or mainprize, 

or chattels supposed to have been lost and once in every quarter of the said 

c A 
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• « 

Reoina me to reserve, tlifs' -point for the consideration of the Judges of the 

Golan Supreme Courf;- under the Act 13 Vic, No. 8, which I accordingly 

respectfully-. ^0. I allowed the Prisoner to be discharged on 

recogniz^hde* to appear at the April Sessions, and to then render 

himself 'i^'execution. 

"W. H. Wilkinson, 

. ••. .*' " Chairman/' 

• • • 

.'*'fJRie Prisoner was not represented by Counsel. 

. . '. C B. Stephen, for the Crown. The Act 9 Geo. II, c. 5, is men- 
/ \* tioned in the last edition of RusseU on Crimes (2). [Sir James 
\['*> Martin, C.J. It is not noticed in ArchboWs or Roscoe's Criminal 
Evidence."] It is referred to as in force in Hawkins^ Pleas of the 
Crown (3). Prosecutions for witchcraft were abolished by another 
section of the same Act. This section does not appear to have been 
repealed in England, but sectioiis 1 and 2 were repealed by the 
Statute Law Revision Act of 1867 (4). This would show that in 
1867, its provisions were in force in England. The only question 
then is whether it can be applied in the administration of justice in 
New South Wales. It is a part of the general criminal law of Eng- 
land ; there is nothing temporary or local in its provisions. 

Sib James Martin, C.J. The prisoner in this case was prose- 
cuted under a statute which, for some reason, is not noticed in Roscoe 
or Archbold, But it is noticed in Russell on Crimes and in Bum*s 
Justice of the Peace (5). After referring to the Index to the 
English Statutes I have no doubt that this law, which was passed in 
1736, was in force in England in 1828, at the time of the passing of 
the Act 9 (jeo. lY, c. 83. By section 24 of that Act it is provided 
'^ that all laws and statutes in force within the realm of England at 

the time of the passing of this Act shall be applied in 

the administration of justice in the courts of New South Wales and 
Van Diemen's Land respectively, so far as the same can be applied 
within the said colonies.^' The expressions in the section are not 
very clear*— the section does not say ^' shall be in force,'^ but " shall 

year shall, in some market town of according to the circumstances of the 

the proper county, upon the market offence, and in such case shall be 

day, there stand openly on the pillory further imprisoned until such sureties 

for one hour, and also shall (if the be given. 

Court by which such judgment shaU (2) Vol. II, p. 703, 4th Ed. 

be given shall think fit) be obliged to (3) Vol. I, p. 357, 8th Ed. 

give sureties for his or her good (4) 30 & 31 Vic, c. 59. 

behaviour in such sum and for such time (5) Vol. V, p. 1241. 

as the said Court shall judge proper, 
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be applied/' But it has always been considered to amount to the Rsoika 
same thing. Now the section under which the information in this oolan 
case was laid is in these words [His Honor read the section] and the 
only question for us is whether that law^ being in force in England^ 
can be applied in the administration of justice in this colony. I 
cannot see anything to prevent its application. No difficulty arises 
from the fact that the prosecution is directed to be by indictment ; 
for an information has been substituted for an indictment in this 
colony (6). Nor does the imposition of the punishment of the 
pillory make any di£ference ; for that punishment was only abolished 
in New South Wales in the year 1838 (7). But there is one part of 
the Act which could never have been applied here ; for as there have 
never been " market-towns'* or ''market-days'' in the colony, the 
directions of the Statute with reference to them could not have been 
carried out. Still, although that part of the act is not applicable, I 
think the Act, as a whole, may be applied, and, that being the only 
question before us, that we should hold this conviction right. The 
facts are not stated, and it is impossible to say whether imprison- 
ment for one year, which is the least sentence which can be passed, 
is out of proportion to the offence. But we have nothing to do with 
that question. If the sentence should be thought excessive, the 
proper course will be to apply to the Executive for a mitigation of 
the punishment. 

Haborave, J. I concur with his Honor. I think we should 
maintain the importance of the principle that colonists, according to 
the rule laid down in Calvin's Case (8), bring out with them the 
general criminal law of England. Besides, in this colony, in addition to 
this rule of the common law we have our Constitution Act, saying 
that all laws in force in England at that time should be applied here 
" so far as the same can be applied." The only question is whether, 
a particular detail of the punishment imposed not being applicable 
to the circumstances of the colony, the whole Act is inapplicable. I 
think it would be very dangerous so to hold ; for there are many old 
statutes deaUng with very grave crimes, which make the piUory a 
part of the punishment. I think the conviction should be affirmed. 

Sir W. Manning, J. I concur, but with some doubt. One 
difficulty arises from the mention of England and Scotland in the 

(6) by the 9 Geo. IV, c. 83, a. 6. (8) 7 Rep. 17 b. See 4 Burr. 2500 ; 

(7) by the Act 1 Vic, No. 10, adopt- 2 Mer. 143 ; Black. Comm. p. 
ing 1 Vic, c 23. 107. 
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EsGiKA Act. That seems to give localism to its operation. But on con- 
CoLAN. sideration, I think that that only related to the form of proceeding 
to be adopted in each country. There have been several decisions^ 
both in the English Courts and in our own, upon the question 
whether particular laws are in force in this colony. The Mortmain 
Acts and the Distress Acts have been held not in force ; the first, 
because they were inapplicable to the circumstances of the colony ; 
the second, because there was no machinery here for carrying out their 
provisions. I think, after all, though there is a difficulty about the 
pillory, that that is not the main part of the Statute. The substantial 
object of the Statute was to punish the obtaining money by delusion. 
It is even more important to put down the delusion than the 
fraud. In many cases the complexion of the whole future life of 
superstitious persons has been altered by the credence they have given 
to these fortune-tellers. And it is quite as necessary to put a stop to 
these practices in this colony as in England. I think the difficulty 
about the pillory is got over by the words in our Constitution Act, 
" so far as the same may be applied.'' We are to apply the laws of 
England as far as we can, and ought not to hold a whole Act inoper- 
ative because some of its minor provisions cannot, under our local 

circumstances, be complied with. 

Conviction affirmed. (9). 

(9) Semble that the prisoners might false pretence charged was that the 

also have been indicted for obtaining prisoner "had power to bring back A*s 

money by a false pretence. See Beg. v. husband over hedges and ditches, &c." 
Maria Giles, 10 Cox C. C. 44, where the 



VOL. I. COMMON LAW. 



McGAKRIGLE v. MILLER. March 11. 

Pleading— General Plea of Fraud— Rules of Court— Fire Insurance— AdjuMment 

of loss, 

A plea to an action on a policy of insurance, aUeging that " the Directors of the 
said Company were induced to make and execute the said policy by the fraud of 
the Plaintiff," was ordered (Haborave, J. dissentientej to be amended or struck out 
as being a general plea of fraud within the terms of the 32nd Rule of Court of the 
12th of April, 1856." (1). 

Motion, upon notice, to rescind or vary an order of Hargrave, J. 
in Chambers, upon a summons calling on the Defendant to show 
cause why the Defendant's first plea should not be struck out or 
amended, on the ground that it was embarrassing, and contained a 
double defence ; and why the second plea should not be struck out, or 
the Defendant ordered to amend the same by giving particulars of the 
fraud relied on, on the ground that the said plea was in contravention 
of the Rules of Court. Hargrave, J. dismissed the application 
with costs. 

The declaration was on a policy of insurance against fire, effected 
with the Victoria Insurance Company, of which the Defendant is 
Chairman. 

Pleas — 1. That the loss and damage alleged have not been duly 
proved and adjusted within the meaning of the twelfth condition 
indorsed on the said policy. Averment that a difference arose 
between the Plaintiff and the said Company in respect of the amount 
of the Plaintiff's claim for loss or damage by fire, and as to the cause 
thereof, which the said Company have always been vrilling to refer in 
the manner mentioned in the thirteenth condition endorsed on the 
said policy; whereof the Plaintiff had notice; but the Plaintiff 
refused to refer such difference and arbitration as aforesaid, and such 
difference has never been referred to arbitration, nor the alleged loss 
or damage proved or adjusted. 2. That the Directors of the said 
Company were induced to make and execute the said policy by the 
fraud of the Plaintiff. 

( 1 ) Rule XXXII. A general plea of shall plead specially the particular fraud, 
fraud and covin, or of misrepresentation, covin, or misrepresentation, meant to 
shall not be allowed ; but the Defendant be insisted on. 
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McGarbiole M, H. Stephen^ in support of the motion. We must submit to 
MiLLBR. ^^® Honor's decision as to the first plea, as it appears that it is 
covered by authority. Elliott v. The Royal Exchange Assurance 
Company (1) seems to be a decision in point. But the other plea is 
a clear infringement of the Rule of Court. The allegation of fraud 
is perfectly general and it would be impossible for the Plaintiff to be 
prepared with evidence to meet it. 

Barley in support of the pleas. The Rule does not say that the 
Defendant must give particulars of the fraud relied on ; it merely 
directs that he shall not plead a general plea of fraud. This is 
not a general plea of fraud ; for it is limited to the inducement to 
make and execute the policy. A general plea would be that the 
Plaintiff is not entitled to recover by reason of fraud ; but here the 
fraud is fixed by reference to a particular time. The Plaintiff ought 
to know the circumstances under which the policy was made as well 
as the Defendant [Harorays, J. : His affidavit does not state that 
he is not aware of any fraud.] To plead in the way contended for by 
the Plaintiff, would infringe the general rules of pleading ; for it 
would be pleading evidence ; and this Rule of Court is not intended 
to alter the general principles of pleading. At any rate the Plaintiff 
must lose his costs, as he has asked for too much. 

Stephen was heard in reply. 

Sir James Martin, C. J. There is no doubt that, but for our 
Rule of Court, the plea in question in this case would be a good one ; 
but looking at the Rule, I feel myself compelled to say that the 
interpretation contended for by Mr. Stephen is correct. In Bullen 
and Leake (2) a general plea of fraud is given, which is in precisely the 
same form as that complained of here. In the same page there is a 
reference to Canham v. Barry (3) where a plea of fraud stating the 
particulars was held good. The rule about " pleading evidence " is 
directed, not against a plea setting out the specific misrepresentations 
relied on, but against the statement in a plea of the facts by which the 
plea is to be supported. I think, therefore, that this is a genei^ 
plea of fraud, although it discriminates between fraud before and fraud 
after the making of the policy, and that, unless it is amended, it 
ought to be struck out. 

Hargrave, J. I have reflected a good deal on this matter, both 
when it came before me in Chambers, and now. It is the simplest 
matter possible. The only object of the Rule was to prevent a 

(1) L. R. 2 Ex. 237. (3) 15 C. B. 597. 

(2) p. 585 ; 3rd Ed. 
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^'general ^^ plea of fraud being pat apon the record. That would beMoGARRioLB 
evasive^ as no one could tell at what particular period of the trans- ii^q^i^^ 
actions fraud was relied upon. Therefore the Rule says that the 
Defendant shall put on the record the particular frauds coyin^ or mis- 
representation of which he complains. Here^ there is particularity 
enough for anyone. The Plaintiff knows at once that he must fix his 
attention on the circumstances under which he obtained the policy. 
It is said that the plea ought to enter into details of the fraud ; but 
the Defendant is clearly not bound to set out the evidence by which 
he intends to make out his case. Then I think that there ought to 
have been an affidavit by the Plaintiff stating that he was not con- 
scious of having been guilty of any fraud. I remain of opinion that 
my decision was perfectly ri^t. 

Sir W. Manning^ J. I concur with his Honor the Chief Justice, 
and regret that there should be any difference of opinion. The in- 
tention of this Rule was to protect parties from having mines sprung 
upon them at the trial. The whole tendency of the law in modem 
times has been to make charges of fraud specific. If it were other- 
wise^ in the case of a life policy^ a Plaintiff might go into Court and 
have twenty mines spnmg under his feet^ without having had the 
opportunity of knowing beforehand what particular representation was 
complained of as fraudulent. A party should be informed in such a 
way of the fraud intended to be set up that he would be prepared to 
meet the charge at the trial. 

Order varied. Plea to be amended 
within a week, or to be struck out. 
Each party to pay his own costs of 
the application, and in Chambers. 

Attorneys for the Plaintiff — Gannon ^ McLaughlin. 
Attorneys for the Defendant — Slade ^ Smith. 
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^^^rch 21. GODWIN V. CASmON. 

Pleading — PronUMory Note — Consideration. 

A Plea alleging merely that the Defendant never received any value or con- 
sideration for making the note sued upon was struck out with costs. 

Motion upon notice to strike oat the Defendant's third plea in 
this action^ as being so framed as to embarrass^ prejudice^ and delay 
the Plaintiff, and as being in contravention of the Boles of Trinity 
Term, 1858. 

The declaration was by the payee of a joint and several promis- 
sory note against one of the makers. 

Fleas. 8. That the Defendant never received any value or con- 
sideration for the making or payment of the said note. 

Darky for the Plaintiff referred to Byles on Bills (1) ; Btdlen and 
Leake? 8 Precedents (2) ; Easion v. Pratchett (8) ; Stougkton v. The 
Earl of Kilmorey (4) ; Boden v. Wright (5) ; Mills v. Oddy (6). 
The cases cited were decided on the 1st Rule of Hilary Term, 4 
Wm. lY, which is in the same terms as the 8th Rule of Trinity Term, 
1868 (7), and show that such a plea was an infraction of the Rule 
and was bad on special demurrer. By the Common Law Procedure 
Act special demurrers have been abolished, and now the proper course 
for the Plaintiff to take is to move to strike out the plea. 

M. H, Stephen for the Defendant. It is a novel proceeding to 
apply to strike out a plea good in ]aw. The application ought to 
have been that the plea should be amended or varied. In some cases 
it would be quite impossible to set out affirmative circumstances 
showing the want of consideration. And that is so here. The nature 

(1) p. 425, 10th Ed. (4) 2 C. M. & R. 72. 

(2) p. 525, 3rd Ed. (5) 12 0. B. 445. 

(3) 1 C. M. & R. 798. (6) 2 0. M. & R. 103. 

(7) R. T. T. 1853. In every species shall be specially pleaded ; exempU 

of action on contract, all matters in con- gratid, infancy, illegality of 

fession and avoidance, including not consideration, either by statute or at 

only those by way of discharge, but common law, drawing, indorsing, ac- 

those which show the transaction to be cepting, ftc, bills or notes by way of 

either void or voidable in point of law accommodation, and various 

on the ground of fraud or otherwise, other defences, must be pleaded. 
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of the defence is shown by the 2nd plea. The Defendant says he Godwin. 
was so intoxicated at the time of making the note^ that he did not ^' 
know what he was doing. It would be nonsense to allege that there 
was no other value or consideration^ when there never was any 
semblance of consideration at all. Except by a plea in this form it 
will be impossible for us to raise the defence of want of consideration. 
Darley, in reply. Under the circumstances mentioned the defence 
of want of consideration is utterly inapplicable. The question of 
consideration is immaterial^ if the note is void against the maker^ as 
is contended on the other side. 

Sir James Martin^ C.J. It appears to me that this plea has 
been pleaded in violation of the Rules. There may be some diffi- 
culty in setting out the circumstances which amount to a want of 
consideration ; but the Rule must be complied with. The Defendant 
may have four days to file such other plea as he may be advised^ but 
it must be verified by affidavit. 

Haroravs J.^ and Faucett J.^ concurred. 

Motion granted with costs. 

Attorney for Plaintiff— 2>. L, Levy. 

Attorneys for Defendant — Gannon ^ McLaughlin, 
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March 12. Ex fabte McSHANE. 



Practice—ProhUntion to Small Debts CouH— Confirmation of Judge's Order—A 

Vie., No. ^2, s, iB7. 

A writ of prohibition against proceedings in a Small Debts Court, granted by a 
single Judge out of Term, is not within the Justices' Acts, and requires confirma- 
tion by the full Court on the first day of Term. 

In a rule nisi to compel the Prothonotary to tax costs it is not necessary to call 
on the Prothonotary to show cause. 

A rule nisi was obtained last term for the taxation of certain eosts 
directed by Hargraye, J., to be paid by the Police Magistrate at 
Armidale to the Applicant upon an application for a prohibition to 
restrain further proceedings against the Applicant in the Small Debts 
Court holden at Armidale. 

M. H, Stephen, who now appeared to show cause on behalf of 
the Police Magistrate^ took the preliminary objection, that the Pro- 
thonotary as well as the Respondent ought to have been called upon 
by the ride to show cause. [Sie W. Manning, J. Might you not 
as well call upon a jury to show cause why there should not be a 
new trial? In all these cases it is only necessary to bring the 
parties before the Court.] [Sib James Martin, C.J. We deal 
with officers of this Court in a summary way. We make an order 
on the officer directing him to do the act, without calling on him to 
show cause. Here the Prothonotary has no interest in these pro- 
ceedings.] 

Per Curiam. Objection overruled. 

The material facts are stated in the judgment of his Honor the 
Chief Justice. 

Manning in support of the rule. Here there was a Judge's order 
directing the payment of the costs. Primd fade therefore the Pro- 
thonotary was bound to proceed with the taxation, and it is for the 
other side to show that there was any ground for his refusal. It is 
said that the order ought to have been confirmed on the first day of 
Term, but we submit that the application was for a statutory prohibi- 
tion, and not for one at common law. Mr. Brennan's affidavit states 
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that the application in Chambers was made under the Act 17 Vict., Ex pabti 
No. 89, 8. 5. It is not for the Frothonotary to consider whether a McShakb. 
Jadge has exceeded his jurisdiction in making an order. 

M. H. Stephen shows cause. The order making the role abso- 
lute for a prohibition was not made under the Act 17 Vic, No. 89, 
but under the jurisdiction given to the Judge in Chambers by the 
Act 4 Vic, No. 22, s. 27. It therefore required confirmation on the 
first day of Term, and lapsed if not confirmed. Prohibition will not 
lie against a Small Debts Court for a mistake of the Justices, as in 
the case of convictions and orders at Petty Sessions, but only when 
there has been an excess of jurisdiction or a violation of natural 
justice. It has been held in this Court that the provisions of the 
Justices^ Act do not apply to Small Debts Courts : Ex parte Hamilton 
(1). The Small Debts Act (2) provides that '^no plaint entered in 
the said Courts of Petty Sessions, nor any order or proceeding had 
thereon by virtue of this Act, shall be removed out of the said Courts 
by writ of recordari facias loquelam, or by writ of certiorari, but all 
orders made by the said Courts of Petty Sessions shall be final and 
conclusive to all intents and purposes whatsoever.'^ In Ex parte 
Irwin (8), where an application was made for a prohibition against 
an order of Justices made final by statute, it was held that the Court 
could not interfere under the Justices' Act by prohibition, and a rule 
nisi granted by a Judge in Vacation and not confirmed on the first 
day of Term was held to have lapsed. That case is directly in point. 

Manning in reply. Whether the Judge in Chambers had power 
or not to make the order under the Justices' Acts, the order certainly 
was applied for and made under those Acts. It is not open to the 
other side now to contest the validity of that order. There is nothing 
to prevent a statutory prohibition going to a Small Debts Court. 
The 17 Vic, No. 89 was passed after the 10 Vic, No. 10, and it pro- 
vides (4) that the 12th section of the former Act (which gave the 
right to prohibitions) should be deemed to extend to all summary 
convictions and orders, of what nature and kind soever, made by any 
Justice or Justices. That section must be taken to repeal by impli- 
cation the section enacting that the orders of Small Debts Courts should 
be finaland conclusive. InEx parte Richardson (6) and Ex parte Waugh 
(6) this Court granted prohibitions to restrain Small Debts Courts, 
though they had jurisdiction over the subject matter of the plaint. 

(1) 4 S. C. R. 164. (4) 17 Vic, No. 39, s. 3. 

(2) 10 Vic, No. 10, 8. 37. (5) Wilkinaon, M. C. 128. 

(3) 10 S. C. B. 49. (6) Wilkinson, M. G. 129. 
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Ex PARTE Windeyer {amicus curue) informed the Court that it had often been 
McShane. decided that so long as a Small Debts Court had jurisdiction, this 

Court would not interfere by prohibition, however wrongly the 

justices may have decided. 

Sir James Martin, C. J. In this case a suit was brought in the 
Small Debts Court at Armidale, to recover money alleged to be due 
from the present Applicant. The Justices before whom the matter 
was heard found a verdict for the Plaintiff. The Defendant then 
applied for and obtained in Chambers a rule nisi for a prohibition. 
That rule came on before Mr. Justice HargravCy sitting in Chambers, 
on the 23rd of November in last year, and his Honor granted the 
prohibition and directed that the costs of the Applicant, when taxed, 
should be paid by one of the adjudicating Justices. No application 
was made to the Court on the first day of the next term to confirm 
that order. The costs were afterwards made out and taken before the 
Prothonotary to be taxed. He decided that he had no jurisdiction to 
proceed with the taxation, as the prohibition had been granted, not 
under the Acts 14 Vic, No. 43, and 17 Vic, No. 39, which empower a 
single judge to grant writs of prohibition, but under the common law 
powers of the Court, and that, as the order was made in Vacation, it 
required to be confirmed on the first day of Term. A rule was then 
obtained calling on Mr. Buchanan (the Justice who was ordered to 
pay the costs), to show cause why the Prothonotary should not pro- 
ceed with the taxation, and we have now to decide whether that rule 
shall be made absolute. 

It is quite clear that, if the prohibition was not within the enact- 
ments I have mentioned, we ought not to make the order asked for. 
The language of the 4 Vic, No. 33, is very plain. [His Honor read 
the 37th section.] So that an order made by a single judge in 
Vacation stands in force only till the first day of the next Term, 
unless an application is then made to confirm it. 

The question before us wiU depend upon whether the prohibition 
in this case was granted at common law or under the Justices' Acts. 
By the Small Debts Act (1), a jurisdiction is given to Courts of 
Petty Sessions to be exercised in a summary way. But a section in 
that Act (3) makes those Courts Courts of Record, and another (3) 
provides that their orders shall be final and conclusive to all intents 
and purposes. Now it seems to me that what is done by these Courts 
is different to what is done by Justices in Petty Sessions, within the 

(1) 10 Vic, No. 10, B. 1. (3) s. 37. 

(2) 8. 11. 
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meaning of the enactments which give the right to a prohibition. Ex parte 
The judgments of a Small Debts Court are more in the nature of ^ ^^^ 
verdicts, and are not, I think, " convictions or orders " within the 
meaning of the Justices' Acts. One decision of this Court {Ex parte 
WaugK) seems the other way ; but in that case the point was decided 
without argument. I think, therefore, that his Honor's order, not 
having been made under these statutes, required confirmation; and as 
it was not confirmed, we cannot order the Prothonotary to tax under 
it. The question here is not whether the Prothonotary is setting him- 
self up to decide the jurisdiction of the Judge to make the order, 
but whether there was any order at all in force to warrant the taxation. 
I think that the Prothonotary was right, and that this rule should be 
discharged. 

Harorave, J. I concur. This was a prohibition against a Court, 
not against Justices sitting in Petty Sessions, and was made under 
the general common law jurisdiction of this Court to restrain all 
inferior Courts within the limits of their jurisdiction. We only inter- 
fere on two grounds — where there is want of jurisdiction, and where 
the proceedings have been against natural justice. I acted in this 
case on the second of these principles, and granted the prohibition 
on the ground that the Justices refused to allow the Defendant to 
plead, or his attorney to cross-examine the witnesses. As the parties 
did not come on the first day of the next Term to confirm my order, 
it lapsed ; and we cannot now order the Prothonotary to tax costs 
under it. 

Sir W. Manning, J. I also concur. I think that neither of the 
Acts 14 Vic, No. 43, and 17 Vic, No. 39, applies to orders made 
under the Small Debts Act. The 17 Vic, No. 39, was certainly 
intended to extend the jurisdiction of the Supreme Court over summary 
convictions and orders of Justices, but I think that the decisions 
of Small Debts Courts are more in the nature of judgments than 
orders, and do not come within the provisions of those Acts. 

Rule discharged without costs. 

Attorney for Applicant — fF. J. Fergusson, by fV. F. Brennan. 
Attorney for Respondent — A. W. Simpson, by Forster, 
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Ex Paktb PYNE. 
Matter and Servana^Draper^t AsnstantSO Vie,, No. 28, «. 1 (1). 

A entered into B's employment at a weekly salary as a draper's assistant, and 
also described himself in his agreement as "superintendent of the drapery por- 
tion of yonr bosiiiess." 

Hdi that he was not a servant within the Masters and Servants' Act. Ex 
parte Bvennett followed. 



In this case a complaint was laid before two Justices under the 
Masters and Servants^ Act (20 Vict.^ No. 25.) The agreement of 
sernce was in the following words : — " I hereby engage myself as 
an assistant in your employment as superintendent of the drapery 
portion of your business at the rate of £S per week and boards and 
I also agree to refund the amount of my travelling expenses from 
Sydney to Orenfell^ should I leave your employment before the six 
mcmths expire/' The employer was a storekeeper in Orenfell. The 
Justices found a verdict for the amount claimed. A rule nisi for a 
prohibition was obtained on the ground (amongst others) that the 
complainant was not a servant within the meaning of the Masters 
and Servants' Act. This rule now came on for argument. 

Want in support of the rule. This point is settled by the autho- 
rity of Ex parte Et>ennett (2). There Sir A. Stephen, C.J., upon 
consulting the other Judges^ decided that an assistant in a trade was 
not a " servant within the Act. 

C B. Stephen shows cause. In Ex parte Evennett the applicant 
was clearly not a servant. He is described not only as an '' assis- 
tant,'' but as a ''veterinary surgeon." Several employments not 
mentioned in the Act have been held to be within its terms. For 






(1) 20 Vic. No. 28, s. 1. The word 
"master," shall extend to and include 
all employers, male or female, of ser- 
vants, and also agents, superintendents, 
overseers, or other persons acting for 
or on behalf of any employer. The 
word ** servant," shall include all agri- 
cultural and other labourers, shepherds, 
watchmen, stockmen, grooms, all do- 



mestic and other servants, artificers, 
journeymen, handicraftsmen, gardeners, 
vinedressers, splitters, fencers, shearers, 
sheep-washers, reapers, mowers, hay- 
makers, hiredand engaged in this Colony, 
either by verbal or written agreement, 
and all persons engaged in the United 
Kingdom, &c. 

(2) Wilkinson, M.C., 117. 
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instanee in Ex parte Mereweiker (1) a collier was held to be a Ex fabtb 
servaiKt. In Ex parte Ormerod (2) a eontract to serve for a term of 
years as a designer for caHoo printing was held to be within a similar 
Aet in England. The word " artificer^' was there relied upon, and 
it is to be found in our Statute. 

tVant in reply. The Act ou which Ex parte Ormerod was decided 
contains the words "or other persons/' which are wanting in our 
Act. That case did not decide that a designer was an " artificer/' 
but that his employment was cognate to that of an artificer. The 
late Chief Justice in Ex parte Evermett seemed to think that a singer 
hired by the week and receiving board, as was the case with the 
Complainant here, was not within the enactment. 

Sib Jambs Martin^ C. J. I think the prohibition should go in 
this case. The Complainant^ having been engaged under an agree- 
ment by which he himself admits that he is to act as an assistant and 
superintendent of the drapery department, does not, it appears to me, 
come within the provisions of the Masters and Servants' Act. Section 1 
of that Act includes many persons who are not generally understood 
to come under the term "servants/' but I cannot see that an 
"assistant" or " superintendent" is one of the persons described in that 
section. They are all persons who do something either to the 
ground or to raw materials of dififerent kinds, or are employed in 
making and improving goods. An assistant, who only hands down 
goods from the shelves and sells them is not an " artificer" in that 
sense, nor is he a "labourer." It is quite a different kind of labour. 
I think therefore that the judgment of the Justices, apart altogether 
from any decision, was wrong. But an B.uthontj-^Ex parte Even- 
nett — has been cited, in which the late Chief Justice held that a 
person described as " an assistant in the veterinary department ; also 
to the working of the farriery department," could not be summarily 
punished by Justices under this Act. In the course of his judg- 
ment. Sir A. Stephen mentioned, by way of illustration, employments 
not coming within the Act, and expressed the opinion that "a 
shopman, an assistant in a trade," would not be " servants" or 
" artificers." These illustrations are not binding upon us, but at the 
same time his authority, in my view, is a very high one, and con- 
firms me in the opinion which I have formed on the construction of 
the words of the Act itself. 

(1) 1 S. C. R., 260. (2) 1 D. & L., 825 ; 8 Jar. 4d5. 
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Ex PARTE Hargbate^ J. I am always inclined to sapport the decision of 
^^^^' Justices when they award money which is indisputably due ; but in 
this case the law prevents me from upholding their order. The first 
section of the Act divides persons into two classes — employers and 
employed. And among the employers^ agents and superintendents of 
employers are included. A '^superintendent" is therefore dis- 
tinguished from a " servant^" and is made the representative of the 
master. The object of the Act is to enforce payment by ^^ superin- 
tendents" and not payment to them. As the Complainant in this 
case describes himself as a '' superintendent^" I cannot see how he 
can recover as a servant. 

Sib W. Manning^ J. I am o( the same opinion, on the ground that 
the employment of the Complainant here was not within the words 
of the Act. 

RtUe absolute with costs. 
Attorney for Complainant — Newton, by Bull. 
Attorney for Defendant — Crommelin, by Cape ^ Westgarth. 
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HUMPHERY (OFFICIAL assioneb) v. GORDON. ^®'^®- 
CretlUorfi' Assignment Deeds — Insolvency Acts — Fraud. — ! 

To a declaration by the Official Assignee of M., an insolvent, charging fraadnlent 
alienations under ss. 6 and 8 of the Insolvency Act, the Defendant pleaded a deed 
of Assignment under the Advancement of Justice Act, executed by M. before his 
insolvency, whereby he assigned aU his property to -the Defendant as trustee for his 
creditors. The plea also alleged that the deed had been executed in conformity with 
the Act, and by more than four-fifths in number and value of M.*b creditors. The 
Plaintiff replied that M. and the Defendant fraudulently executed the said deed 
and fraudulently procured the execution of it by the creditors. 

Held (Harqrave, J. dissentiente)^ that the replication >vas bad. 

Per Sir James Martin, C.J. The only way in which an Assignment Deed can 
be impeached for fraud is by an application under the Act 5 Vic, No. 9. 

Declaration by the Plaintiff as Official Assignee of the estate and 
effects of John McDonald^ an Insolvent. 

First count for an alienation without valuable consideration to the 
Defendant by McDonald^ then being actually insolvent. 

Second count for an alienation without valuable consideration to 
the Defendant by McDonald^ who was thereby rendered insolvent. 

Third count for an alienation within sixty days previous to McDon- 
ald's insolvency^ having the effect of preferring the Defendant to 
other creditors. 

Fourth count for an alienation when McDonald was actually insol- 
vent, having the effect of preferring the Defendant. 

Fleas — 4. As to the first, second, third and fourth counts, that 
by an indenture dated the 23rd day of April, 1877, and made 
between the said John McDonald of the first part, the Defendant of 
the second part, and the several persons and bodies corporate whose 
names are mentioned in the first schedule at the foot thereof, credi- 
tors of the said John McDonald, of the third part ; [The Flea went 
on to state an assignment to the Defendant, as trustee, of all the 
estate and effects of the Insolvent in trust for the creditors in the 
usual form.] Averment that the iadenture was duly executed by 
McDonald and the Defendant and bv more than four-fifths in number 
and value of the creditors. Averment that the alienation, &c., in 
the first, second, third and fourth counts of the declaration men- 
tioned was the indenture in the introductory part of the plea men- 
tioned and none other; and that the same was a conveyance and 
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HiTMPHBBT assignment by McDonald of all his estate and effects whatsoever for 
Gordon. ^^^ benefit of bis creditors^ and was made under and executed in 
conformity with the provisions of an " Act for the further amend- 
ment of the law and for the advancement of justice/^ and was so 
made and executed by McDonald and the Defendant and the said 
four-fifths in number and value of the creditors of McDonald before 
the making of the alleged order placing the estate of the said 
McDonald under sequestration^ and the appointing the Plaintiff as 
such Official Assignee as aforesaid. 

Replications. 3. As to the fourth plea^ that the execution of the 
indenture in the said plea mentioned by more than four-fifths in 
number and value of the creditors of the said McDonald^ as in the 
said plea alleged^ was the execution by the Defendant and certain 
other persons of the said indenture ; and that the Defendant and 
the said McDonald fraudulently executed the said indenture^ and 
fraudulently procured the execution of the said indenture by such 
other persons. 

Demurrer upon the grounds: 1. That^ under the circumstances 
appearing^ it is not open to the Plaintiff to complain^ as against the 
Defendant^ of any alleged fraud against the creditors^ parties to^ or 
affected by, the assignment^ who (if any) would be the only persons 
entitled to complain. 2. That until set aside by the Court for any 
alleged frauds the deed is a valid deed as against the Plaintiff. 

Davis in support of the demurrer. The other side will rely upon 
Dauglish v. Tennent (1). The distinction between that case and this 
is that there the action was brought by a creditor ; the Official 
Assignee did not intervene. The creditor replied fraud to a plea 
setting up the deed. That would have been the case here if 
McDonald had been sued by one of the creditors. [^If he then relied 
upon the deed^ it would be open for the creditor to show that as against 
him it was fraudulent and void. That case goes no farther and is 
no authority for the present replication. The only result, if the 
Plaintiff succeeded in this action, would be to change the hands by 
which the estate is administered. The general body of creditors 
would be no better off. Under the^deed the Defendant, as trustee, is 
bound to pay the creditors rateably, and there is a summary remedy 
provided by the Act (2) for compelling him to do so. The action is 
only brought for the commission upon the realisation of the insol- 
vent estate. Instead of being administered by the trustee it would, 

(1) L. R. 2. Q. B. 49. (2) 7 Vic, No. 19, s. 9, 
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if the Assignee succeeded^ be administered in the Insolvent Court at BrratttCKBt 
a far greater expense. It is consistent with these pleadings that not (joM)Ojr. 
one of the creditors objects ; yet the Assignee is to come in and set 
the deed aside. It is impossible to tell what kind of fraud is set up 
by this replication ; the particular fraud relied on is not specified. 
[Haborave^ J^ By demurring^ you admit that there has been fraud 
in the widest sense of the word.] Again^ if the replication is to be 
held good^ the Defendant may have to pay money twice over. 
Suppose he has already paid ten shillings in the pound to the credi- 
tors, the Official Assignee, if he recovers at all, must recover the 
whole value of the property assigned by the deed. The Defendant 
would have to pay that sum to the Official Assignee, and those credi- 
tors who have proved in the Insolvent Court would receive, besides 
the ten shillings already paid them, possibly ten shillings more. The 
Legislature can never have intended that such a thing should be 
possible. [SiE W. Manning, J. I think there is another point in 
your favour. The Act (3) says : '' Where any deed shall be so 

executed the same and the several provisions therein 

shall be binding on all the creditors named in such schedule as 
aforesaid, whether assenting or not.'^ Therefore it is made an opera- 
tive deed by statute, and the trustee is entitled to administer the 
estate and make payments. But if it is void on the ground of 
fraud, it is void ab initio, and all payments made under it are void. 
If, on the other hand, it is voidable only and a creditor must bring a 
suit in equity to set it aside, the Court may impose terms, and 
not destroy the validity of evenrthing which has been done under it.] 
That is exactly what the Legislature intended to have done. [HaA- 
GRAVE, J. Was ever such a thing allowed, as that, when fraud was 
admitted, a deed should stand ?] By section 36 of the Act 5 Vic, 
No. 9, the Legislature has provided the only means of dealing with 
fraud in such deeds. They may be set aside, but they can only be 
set aside in a particular way. The section provides "that every 
such deed shall, at the instance of any creditor, upon application 
being made to the Court in a summary way for that purpose, be 
liable to be set aside for fraud.'^ I submit that this is the only 
course which it is open to a creditor to take, and that until set aside 
in the manner provided by that section, the deed is perfectly valid. 

Knox, in support of the replication. Dauglish v. Termeni (4) id 
not relied upon as an authority on all fours with this case, but as 
shewing that the fullest bona fides is required in such assignments. 

(3) 6 Vic. No. 9, B. 35. (4) L .B. 2 Q. B. 49. 
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Httmphxrt In the judgment of Cockbum, C. J.^ it is said : " In order that such 
GoRDox. ^ ^^^^ should be binding on the creditors^ it is essential that there 
should be the most perfect good faith between the debtor and all his 
creditors.'' Ex parte Cowen (5) is a decision upon a deed executed 
under a similar English statute. Turner, L.J. says : " The power 
given by this section to a majority of creditors to bind the 
minority must^ I thinks be considered as^ or in the nature of, a 
statutory power, the exercise of which will be binding only when it is 
fairly and bond fide exercised.^' And Lord Cairns, L.J. adds in his 
judgment : " In my opinion there is a statutory power given to the 
majority of the creditors to bind the minority. They are made the 
judges of the propriety of the arrangement, so long as they exercise 
their power bond fide ; and it certainly seems to me that it would be 
contrary to the spirit of the Act, that this Court should sit in review 
on their decision as regards the quantum of composition they may 
agree to accept. But this is subject to the paramount obligation that 
this power, like all other powers, must be exercised fairly ; so that there 
may be a bond fide bargain between the creditors and the debtor. If 
it should be found that the bargain was tainted with fraud, the arrange- 
ment will not be binding on the non-assenting creditors." Both these 
cases show that fraud makes such a deed void, and not merely voidable. 
Section 36 of the Advancement of Justice Act only suppUes an ad- 
ditional remedy to any creditor who feels himself aggrieved. In 
Beauchamp v. Waller (6) there was a replication of fraud to a similar 
deed, which was not demurred to. No doubt was expressed in that 
case that fraud makes an assignment-deed absolutely void. It is 
submitted that the authorities clearly establish that fraud avoids a 
deed under the Act and that it is not binding on non-assenting 
creditors. At any rate these cases show that creditors may treat 
fraudulent deeds as nullities and need not move to set them aside. 
Then, it is said that, whatever the creditors individually may do, the 
Official Assignee cannot take advantage of fraud in the execution of 
these statutory deeds. But Doe rf. Grimsby v. Ball (7) and Butcher v. 
Harrison (8) show that the Assignee represents creditors who have 
been defeated or delayed by a fraudulent conveyance under the Statute 
of Elizabeth. If therefore the dissenting creditors, and even the 
assenting creditors, as Dauglish v. Tennent would seem to show, are 
entitled to treat such a deed as the present as void for fraud, the 
Assignee, who represents them, stands in the same position. The 

(6) L. R. 2 Ch. 563. (7) 11 M. & W. 531. 

(6) 6 S. C. R. 1, (8) 4 B. & Ad. 129. 
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Plaintiff virtually says by his replication^ and it is admitted by the Humfhebt 
demurrer, that the deed relied upon is a mere sham. Will the Court (Joedon. 
decide that it is protected by the Act ? The principle that fraud vitiates 
everything ought to apply with greater force to deeds executed under 
statutory powers, which have the effect of coercing those who with- 
hold their signatures. 

Davis in reply. If the Plaintiff's contention is right, then one out 
of a hundred creditors might take the administration of the estate 
out of the hands of a trustee in whom the other ninety-nine had 
perfect confidence. They might say : '^ Although this deed was fraudu* 
lent in its inception we intend to adopt it and take advantage of its 
provisions f* and yet the Official Assignee, instigated by the single 
dissenting creditor, might step in and set the whole thing aside. Ex 
parte Cowen stands on exactly the same principle as Dauglish v. 
TenneTii. It only goes to this extent, that a particular creditor who 
has been defrauded can treat the deed as a nullity and issue execution 
in spite of it. There is no case to show that such a deed is void 
except as against persons who are injured by the fraud. 

Sib James Mabtin, G.J. In this case the Plaintiff, as Official 
Assignee of oneMcDonald, seeks to recovercertaingoods&omtheDefen- 
dant who, as he alleges, has become possessed of them in contravention 
of two sections of the Insolvency Act. The Defendant pleads that the 
goods came into his possession under a deed of assignment made in 
conformity with the Advancement of Justice Act, and states in his 
plea that all things necessary to give validity to such a deed were 
done. The Plaintiff replies that the Insolvent and the Defendant 
fraudulently executed the deed and fraudulently procured its execution 
by other persons. To that replication the Defendant has demurred, 
and we have now to decide whether it is good in law. 

The replication must be taken to admit the allegation in the plea 
that the signatures of four-fifths of the creditors were put to the 
deed. It is said that by demurring to the replication the Defendant ^ 

must be taken to admit every possible kind of fraud in the execution 
of the deed ; but I cannot imagine any form of fraud to which the 
replication would apply (where forgery is not in question), except 
some secret conspiracy between these parties. But what matters it 
what arrangement there was, if the creditors have signed the deed, and 
do not complain ? It is not alleged that the signatures are not theirs. 
And who else is entitled to complain ? Fraud in contracts can only 
be taken advantage of by the party defrauded. Here the only persons 
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QoMSBi^tT d/eff auded> if any, are the creditors who executed the* deed and- whoso 
Gdbdon. signatures were procured by fraud ; yet^ so far as we can see from these 
pleadings^ they have taken no^ step to impeach the Defendaat^s^ 
Gojiduct. 

Besides, the Legislature has enacted with regard to all such deedfep 
that they shall be liable to set aside for fraud at llie instance of any 
creditoi; on an application to this Court iui a summary way. 
Suppose a creditor who had actually signed^ found out^ as in Dauglish 
V. Tewnentf that there had been a corrupt bargain between the assignor 
and some of his creditors^ he might then apply under this section to 
set aside the deed. A non-assenting creditor also, if he could show 
that the signatures of a majority were obtained by fraud, might make 
a similar application. Whether the creditor has signed or not, he is 
entitled.to this remedy, inasmuch as the majority binds the minority. 
But any action under that section must be the individual action of a 
particular creditor, who has been injuriously affected by the assignment. 
Besides, the section leaves, a discretion to the Court; the Court is not 
bound to set the deed aside ; it is only liable to be set aside, or at the 
discretion of the Court the debtor may. be deprived of all advantage 
under it. This clearly satisfies me that a proceeding under this 
section is the only remedy of which advantage can be taken, and that 
the only persons who can take advantage of it are creditors who have 
been defrauded. I think therefore that this demurrer should be 
sustained. 

Harq&ave, J. To my mind nothing can be clearer than the prin* 
dpUs. laid down at Common Law and in Equity by Sir James Turner 
and Lord Chief Justice Cockbwrn, both eminent judges, in the cases 
which, have been cited. Without these cases at all, and independently 
of all authority, I would have been prepared to hold that persons must 
execute a statutory power bond fide. But our own legislation carries 
the matter a little farther. Let us look at the title and preamble of the 
InsolvencyAct under which this aeticm is brought. "An Act for 
giving relief to insolvent persons, and providing for the due collection, 
administration, and distribution of insolvent estates within the colony 
of New S<jHith Wales, and /or the prevention of frauds affecting the' 
samej^ And the same words are repeated in the preamble. I feel almost 
ashamed that this Court should practically say, " Here is an admitted 
fraud ; but we shall not prevent it.'' Then what is the title of the 
very Act under which the assignment is said to have been executed ? 
"An Act for the further amendment of the law, and /or the better 
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advancement of justice/^ How can it be said that it is for the better Humphkbt 
advancement of justice that such a fraud as this should be supported f ck>iux»v 
I think the demurrer should be overruled. 

Sir W. Manning^ J. I concur with his Honor the Chief Justice^ 
but am not prepared to go with him the whole length of saying that 
the only remedy for fraud in one of these deeds is under section 86. 
I only intend to decide the question at present before us^ but I am 
inclined to think that probably there would be a remedy in Equity 
at the suit either of a creditor or of the Official Assignee. My chief 
reason for not holding this replication good, is that we cannot in 
a proceeding like the present have all the parties properly before the 
Court. It is said that the Official Assignee represents the creditors ; 
but I do not think Mr. Knox's argument on that point quite 
satisfactory in a case like this where there are rival trustees. The 
trustee under the assignment must be taken to represent the 
creditors who signed the deed, quite as much as the Official Assignee 
under the sequestration. Here, so far from the Official Assignee 
representing the creditors, it is quite consistent with the pleadings 
that ninety-nine out of a hundred creditors may be perfectly 
satisfied with the proceedings under the deed, and with the deed 
itself, even though there were fraud in its inception, as between the 
assignor and assignee in trust. This action is brought against 
the trustee only, and the creditors who signed the deed are not 
parties. At first I thought the only effect of the replication was to 
make the Defendant personally liable for his fraud, but I see now that 
that cannot be done without making the deed and everything done 
under it void for all purposes. It has been said that fraud vitiates 
everything; but that is only between the parties to the contract. 

Judgment for Defendant. 

Attorneys for the Plaintiff — Pigott Sf Trickett. 
Attorney for the Defendant — Pennington. 
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Ex PARTE GEORGE WATT. 

Wcmtoniy hrtakmg up carriage-way — Claim of right — Juriidictum of Justice* — 

Dedicaiwn qf road. 

A. was convicted Bummarily of '* wantonly breaking up a carriage-way" in 
violation of a by-law of a Municipality. The evidence showed that A.*s father 
had conditionally purchased the land across which the alleged road ran ; that the 
surveyor had marked the position of the road with pegs, but told him that it 
would not be required ; that the Municipal Council had made, opened, and cleared 
the road ; that certain persons had ridden over it once ; that A. had always culti- 
vated the portion reserved for a road in common with the rest of his land, 
ploughing across it, and taking crops off it every year for six years. The 
breaking up complained of was the ploughing across the road by A., who was 
hilling a crop of com growing there. There was no evidence of any proclamation 
of the road or of any dedication to the public, other than a reservation by a 
Surveyor, and a marking by order of the Surveyor-General. 

Held {per Sir Jambs Martin, C. J., and Sir W. Manning, J., Haroravb, J., 
dissefUienteJ that the conviction was wrong, inasmuch as the act complained of 
was not done wantonly, but in the assertion of a right. 

Held also (per Haroravb and Sir W. Manning, J. J., Sir James Martin, C. J., 
diasentiente) that there was sufficient evidence of a dedication of the road to the 
public. 

The Applicant appeared before Andrew Louis McDougall, Esq., 
Police Magistrate at Grafton, to answer an information charging that 
" on the 25th day of October, A.D. 1877, at Callaghan's Creek, 
near Ulmarra in the colony aforesaid, one George Watt did wantonly 
break up a certain carriage-way leading from Ulmarra to Coldstream 
along the right bank of Callaghan's Creek, the said carriage-way 
being situated within the Municipality of Ulmarra/' The informa- 
tion was laid by the Mayor of the Municipality. The following 
by-law had been made by the Municipal Council : *^ Any person who 
shall dig, form, or open any drain or sewer, or remove, or cause to be 
removed any turf, clay, sand, soil, gravel, stone, or other material, in 
or from any part of the carriage-way or foot- way of any street or 
other public place within the said Borough, without leave first had 
and obtained from the Council, or who shall wantonly break up or 
otherwise damage any such carriage or foot-way, shall on conviction 
forfeit and pay for every such offence any sum not exceeding five 
pounds nor less than one pound.'' 
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The following evidence was given before the Police Magistrate : — Ex pabtb 
Patrick Riddle Donaldson : I am District Surveyor. I have read Watt. 
the description of the East Ward of the Municipal District of 
Ulmarra in the Gazette put in. I know the locality, but I don't 
know whether the Defendant lives or occupies any land vdthin that 
ward. His father lives within that ward. I know a selection of 
287 acres of Alexander Watt's within that ward, and the Defendant's 
father lives upon it. There was a road reserved through the land at 
the time of survey. I personally re-marked the road on the 6th and 
7th of August last. There were four fences across the road, but 
there were slip-rails in each of them. There had been growing crops 
on it, and part of it had grass on it. I re-marked this road officially 
by instructions from the Surveyor-General. The land I refer to 
is portion No. 281, in the parish of Ulmarra, county of Clarence. 
I can positively say the road is accurately laid down in the 
map produced, which is about five or six years old. I produce a 
tracing showing the position of the land and road. I received it 
officially from the Surveyor-General's office (1). I was in Court part 
of the time on a former occasion when Mr. Hyndman gave his 
evidence. I remember the time Alexander Watt selected this land — 
about the latter end of 1866. Alexander Watt applied for 320 
acres. There was no surveyed or reserved road there thfiji. There 
was a track made by people going forwards and backwards. It was 
about, twelve months after selection that Mr. Hyndman surveyed the 
land. So far as I know, there were no plans of this road lodged in 
the nearest Clerk's of Petty Sessions office. There was nothing 
done under the Act 4 Wm. IV, No. 11, to make a road through that 
land. I knew the land from the time it was selected to the present 
time. I don't know that fruit trees were planted on the land after 
selection and before survey. I laid the road out clear of the houses, 
I am not aware that there were houses on the road Mr. Hyndman 
laid out, because I have laid it as near in the position as indicated 
where laid out by Mr. Hyndman. I am not aware that portions of 
Mr. Hyndman's road were in a different position to this. When this 
land was surveyed there was a road reserved, and this road was 
deducted from the area. The road runs from Ulmarra to the 
Coldstream. It is on sufferance through one farm only, purchased 
land. 

John Davison : I reside at the Coldstream, and am Mayor of the 
Municipal District of Ulmarra. I know the Defendant, Mr. George 

(1) The admission of the tracing in evidence was objected to in the absence 
of the original map. 
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ISz PABw . Watt. I see portion 281 of 287 acres, in the parish of Ulmarra, 
marked on the pubKc map. The carriage-way mentioned in my 
information passes through that land, and the Defendant works on 
that land. Mr. Donaldson marked the road and I know the position 
of the road. I saw the pegs and marks which were put down by the 
District Surveyor. The road between those pegs is planted with 
com, and there is not a free passage through it. I have seen the 
Defendant plough that road up. I saw him ploughing up this road 
on the 25th of October last. The road was not open ; it was blocked 
up. The rails at the entrance at one end of Watt's property were 
fastened. There was a fence across it. This place is a road. The 
Council made it, opened, and cleared it about two years ago. They 
did not fix the levels of the road, or of the carriage-way. I know 
what is meant by fixing the levels under the Municipalities' Act. 
That has not been done. The ground of this land has been cropped 
repeatedly — ^three or four times. It has been cultivated three or four 
times to my knowledge. Thefre are no buildings on the road ; to 
my knowledge I don't know that I ever swore in this Court that 
there were buildings on it. I would not say now that there are no 
houses on that road. There are peach-trees growing on it, and have 
been there for years. They were there the last time I saw the road. 
I can't say how old they are. I can't say how long the fences have 
been on the road ; they have been there for years. The houses and 
trees might be encroaching on the road. The fences are right across 
the road. 

Henry Young : I am a farmer residing at the Coldstream in the 
Municipal District of Ulmarra. I am a ratepayer. I know Defen- 
dant, and know where his father lives in Ulmarra on Callaghan's 
Creek. I see portion 281 of 287 acres on the public map produced. 
Mr. David Watt lives there, and I believe Greorge Watt, the Defen- 
dant, lives there. I have seen surveyors' pegs on that land marking 
out a road right through that land. I saw the pegs on both sides. 
I never saw any marks on the pegs or posts along the road. The 
road is at least twenty feet wide between the pegs. It is wide enough 
for any carriage or dray to go on. I travelled that road about 
eighteen months or two years ago, after the Council formed it. There 
were three or four others with me ; we were all riding. I have seen 
George Watt (the Defendant) hilling com on the road, and working 
and ploughing up that road between the pegs. I saw him doing 
that on October 25th last. I know that the piece of land pointed 
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out to- me on the map is Watf s land. Mn Davison was not with ^'^"" 
me ^en I travelled that road. There is another road round Oregon 
Creek. I know this land three or four years^ and it has been cropped 
as long as I have known it. I have not seen the land since I saw 
Defendant ploughing it. It was ploughed up to the Creek. I might 
have been there a quarter of an hour. Some of the land was 
ploughed between the pegs before I got there. The Defendant was 
Hilling com; he was ploughing up and down the road. There was 
no' carriage-way when I was there ; com was growing there^ and he 
was hilling it. I suppose whoever planted the com there ploughed 
it first. The ground looked like as if it had been ploughed before 
the com was put in. I have no doubt in my mind that the land was 
ploughed before the com was planted. As long as I know the land^ 
it has been cropped. 

James Newport : I live at Broadmouth Creek^ parish of Ulmarra^ 
and am a farmer. I know Defendant and his father Mr. David Watt, 
and where he lives at Ulmarra. There has been a road marked out 
through Mr. David Watt's land. I have seen the surveyors' pegs on 
both sides of the road. I have gone over part of the road. I have 
never seen any one go all over it. I went there with Mr. Davison 
last October — ^towards the end of October. I saw the Defendant 
hilling com which was growing on the road between the pegs. He 
was ploughing on and across the road. Henry Young was with me. 
I have known the place about six years, and I believe Mr. Watt has 
had a crop in every year since. There are peach-trees about the 
house ; I don't know whether they are on the road. The peach-trees 
are about eight or nine years old. The fences at both ends look to 
be pretty old. I don't know whether the buildings are on the road 
or not. 

John Grainger proved the appointment of Mr. John Davison as 
mayor of Ulmarra. 

For the defence the following witnesses were called : — 

William Henry Thomas : I produce the original application of 
Alexander Watt for 820 acres, County of Clarence, Parish of Ulmarra, 
situated at the back of the Commonage Ileserve, and on the east of 
measured portions Nos. 231, 232, 233, and 234. The application is 
signed by Elizabeth White as agent for Alexander Watt. The date of 
the application is 20th of December, 1866. The area now is 287 
acres as measured. I am Land Agent at Grafton. This application 
was sent to me by, the Minister of Lands with an authority to produce 
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Ex PARTE it. I received a subpcBna to produce the treasury receipt and have 
^^' searched for it and cannot find it. Treasury receipts are destroyed 
after they have been examined. I suppose, from the note on the 
appUcation, there are 287 acres in the land as surveyed. 

Alexander Watt : George Watt (the Defendant) is my brother. 
I see portion 281 on the map produced. That is the land selected by 
me. I applied for more land than that originally. Mrs. White 
applied for the land as my agent in December, 1866. I went 
to reside on the selection within a month after it was selected, and I 
continued to reside on it till I transferred it to my father, and he 
has resided on it ever since. Interest has been paid on it since the 
three years expired. There was no Government road or road of any 
kind through that land from the time it was selected up to the time 
Mr. Hyndnian came to survey it. There are only 287 acres now on 
it. The reason is there was not land enough. I thought I had half 
a section but I hadn^t. I said to Mr. Hyndman I would rather take 
a reduction in the area than take land across the creek. After Mr. 
Hyndman had measured, he said, '^ I have not left a road ; I don't see 
the necessity of it.'' I fenced across what is now called the road when 
I fenced the selection. My father and myself planted the peach-trees. 
Some of them are on the alleged road and were planted between 1868 
and 1869, positively before 1871. I don't remember seeing a vehicle 
going along the alleged road. They generally travel on the road 
round Oregon Swamp. This alleged road has never been used as a 
public road to my knowledge. I am living near portion 281. Neither 
my brother nor I ever gave up that road to the public. I know the 
Complainant, Mr. Davison. I have never seen him travel that road ; 
he may have travelled it. The present fences are about seven years 
old and they were put in the place of temporary fences. The present 
crop was planted early in September and the previous crop was pulled 
about June. I believe Mr. Hyndman first told me that there were 
287 acres in the land. I don't remember when I got any intimation 
that there were 287 acres in it. 1 believe it was three months after 
it was surveyed. I got no intimation as to whether there was a road 
reserved through the land. There were several tracks through the 
land when I first took it up. It was about six months since I first 
heard there was a public road through the land. I remember meeting 
Mr. Davison with Mr. Hyndman and Mr. Trotter on the land a few 
days after it was surveyed by Mr. Hyndman. Mr. Hyndman pointed 
out to me a small portion of a tracing, a portion of which he said 
might be required for a reserved road. He told me I might use it 
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until it was wanted. It might never be wanted ; he did not know. Ex pabtb 

Mr. Hyndman surveyed the land about twelve months after I took it 

up. I have used the land which Mr. Hyndman pointed out to me^ 

and it has been ploughed and cultivated. I donH know who ploughed 

it last. I have never seen the Defendant ploughing it. There was 

a track across the comer near Oregon Greeks but it is not near 

this road. 

The Defendant was ordered to pay a fine of 40s. with costs ; in 
default levy and distress. * 

In December last a rule nisi for a prohibition was obtained on the 
following grounds : — 1. That there was no legal evidence that there 
was any road. 2. That there was no legal evidence that^ if so^ it was 
within the boundaries of Ulmarra. 3. That there was no evidence 
of the existence of a carriage-way, or of the offence of breaking it 
up within the meaning of the by-laws. 4. That there was no 
evidence that such breaking up was wanton, or otherwise than in the 
assertion of a right. 5. That there was no evidence of the existence 
of the Municipality. 6. That the Magistrate wrongly received in 
evidence the tracing produced by District-Surveyor Donaldson. 

M. H. Stephen in support of the rule. 

C B, Stephen, on behalf of the Police Magistrate, shews cause. 

The points taken in argument sufficiently appear in the judgments. 
No cases were cited. 

Sib James Martin, G. J. In this case G^rge Watt, who 
applies for a prohibition, is the son of the conditional purchaser of 
320 acres of land at Ulmarra on the Clarence River. It appears 
that the application was regular and the conditions of the Act were 
compUed with. Some twelve months after the selection some 
surveyor went upon the land and ascertained that 320 acres were not 
available, and that the selection as surveyed contained only 287 acres. 
The surveyor told Watt that a road would probably not be necessary 
and would not be reserved, but he nevertheless pegged one out. 
Watt ploughed and cultivated this road with the other portions of his 
land, and took crops off it. Some time afterwards a Municipality 
was created, and the Council passed certain by-laws, one of which 
inflicts a penalty for wantonly breaking up a road-way. Watt 
continues to cultivate and in the ordinary course of his cultivation 
certainly does break up this road-way. An information is filed and 
he is charged before a magistrate and convicted of a breach of the 
by-law. It is against that conviction that he now appeals to this 
Court. From the affidavits it also appears that upon the proceedings 
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Ex PABTE before the magistrate a tracing was produced showing the locality and 
the reserved road^ and evidence was given that something was done 
by a surveyor by order of the Surveyor-General. Six grounds hav« 
been taken. [His Honor read the grounds] . 

It appears to me that in these proceedings below there was an 
assertion by Watt of his right to this piece of land, and that being 
so, without going into the other points taken, this rule must be made 
absolute. Nothing is clearer in our law, than that the summary 
jurisdiction of Justices is ousted in all cases, where there is even a 
colourable claim of right which might afterwards turn out to be 
altogether unfounded. In Paley on Convictions (1) a number of 
cases are cited in support of this rule, and some remarks of Lord Holt 
are given. He said : '^ Without doubt, if the Defendant has but a 
colour of title, the Justices have no jurisdiction; if there is a 
pretence of right, we ought to suppose that the Justice would do 
right and acquit the Defendant, because he is entrusted with the 
execution of the law. Thus, if there was a dispute about the limits 
of a walk in a forest, and one claims as part of his walk what is in 
fact a part of the division of another, and accordingly kills deer 
there, the case is out of the intent of the Act, though clearly within 
the words. The intent is to punish rogues and vagabonds, and not 
persons who by mistake exceed what the law warrants." (2) This is 
a penal proceeding, being taken, not to recover land, but to punish a 
person for violating the law. We have evidence that Watt had 
possession of the land, including the road, for six years without 
interference, and that the surveyor told him that there was no 
occasion to lay out a road there. The only evidence to show that it 
had ever been used was that it was pegged out, and that four persons 
once rode over it about two years before. There was quite sufScient 
evidence that the Defendant was acting under a claim of right, 
whether well or ill-founded, and the summary jurisdiction was ousted. 
I also think 4^hat, under the circumstances, the Defendant could not 
be said to have acted " wantonly,'' within the meaning of the by-law, 
in breaking up the road. 

As to the other points, I am of opinion that there was no evidence 
before the Magistrate that this was a public highway. There is no 
law that I know of, authorising the Surveyor-General or a District 
Surveyor to dedicate a highway to the public. Power is given to the 

(1) p. 118. (2) R, V, Speed, 1 Ld. Baym., 683. 
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Minister by section 17 of the Crown Lands Alienation Act (1), to ]^ »am* 
reserve roads out of selections^ but, being a statutory power, it can ^^'^' 
be exercised by no one else. Another objection taken is that the 
tracing ought not to have been admitted, I think it was of no 
value whatever as evidence. On these grounds also the rule for a 
prohibition ought to be granted. 

Habgbave, J. The fallacy of Mr. Stephen* s argument was that 
he treated the relation between the Crown and a conditional purchaser 
as tlfe same as the relation between an ordinary vendor and 
purchaser. But a conditional purchaser takes the land cum onere, 
subject to the necessary rights of way reserved by the Crown or its 
officers. He is( bound to keep the roads open ; he cannot stop them 
up. What can be more unjust than what has been attempted here ? 
A man puts slip-rails in his own fence at each end of the road, 
thereby clearly showing that he acceded to the reservation. That 
man was bound to keep that road open. The Municipality then 
seeks, for the benefit of the population generally, to maintain the 
right to use the road, and the Police Magistrate, who is bound to 
enforce the law, fines the Defendant 40s., not, as has been said, for a 
criminal offence, but in order to preserve the rights of the public. 
The Defendant sets up a claim of right which is perfectly fictitious. 
!Every single reservation made under this Act is as binding as if it 
had been specified in the Act itself. Then it is said that the road 
was never properly laid out. But there is evidence that it was 
'^made, opened, and cleared/' and what more is ever done for a 
country road. So long as a buggy will run over it, it is considered 
sufficiently formed. It is just as much a road as any street in 
Sydney, and I cannot see that this Defendant had any right to inter- 
fere with it. 

Sir W. Manning, J. I concur with his Honor the Chief Justice 
on the fourth ground, but even on that point with some degree of 
hesitation. I think that the conviction was wrong both because the 
by-law requires the breaking-up to be done wantonly, and also 
because a claim of right arrests the summary jurisdiction of Justices. 
Here there was something like a bona fide claim, even though a weak 
one. It is very questionable whether this person did bona fide doubt 
whether this road had been properly dedicated to the public; but, on 

(1) Which provides that " shonld it otherwise modified, and the boundaries 

seem to the Minister to be expedient, of portions having no frontages may be 

the boundaries of portions having front- modified, and necessary roadways and 

ajg;es may^be made i^proximately at water reserves excluded from such mea- 

iright an^l^ with ^9 fronti^e and 9urement,*' 
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the whole^ I think that a ploughing-up of the road in the ordinary 
course of cultivation^ and under the circumstances of the case^ 
cannot be said to be '' wanton." 

As to the other points I am strongly disposed to concur with Mr. 
Justice Hargrave. Here is a person who has got a very great benefit 
under the system of free-selection ; and I think that he must take 
that benefit cum onere, and that his selection must^ under section 17 
of the Alienation Act, be subject to the necessary road-ways to be 
marked out by the Government. There is evidence that a road was 
reserved out of his area, and we ought not now to allow any question 
to be raised whether the evidence was sufficiently technical. Objec- 
tion on that ground ought to have been taken before the Magistrate^ 
but, in the absence of objection, there was sufficient evidence for him 
to act upon. I think he was fully justified in holding that the existence 
of the alleged road had been proved. But then comes the other ques- 
tion, and, as already stated, I am not sufficiently satisfied that the 
breaking-up was wanton, or that it was not without a colourable claim 
of right. 

Rule absolute without costs. 

Attorney for Applicant — Foott by Iceton §• FaithfulL 
Attorney for Respondent — Williams (Crown Solicitor). 
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Ex PARTB ROSS. 
DisTmssal of Poundkeeper — Jurisdiction of Justices, 

It is not essential to the validity of an order dismissing a Poundkeeper from his 
office under the Act 29 Vic, No. 2, should be made by a majority of the 
Justices of the district in which the pound is situated. 

Motion to make absolute a rule nisi obtained from the Chief 
Justice in Chambers, calling upon two Justices and another person 
to shew cause why they should not be restrained by prohibition from 
enforcing an order made by the said Justices at the Police Court, 
Yetman, with reference to the dismissal of the Applicant from his 
office of poundkeeper at Yetman, whereby the Applicant was ordered 
to give up the pound books, and take down the pound board, and 
not to give out or take in any stock ; upon the ground that it did 
not appear that the Justices dealing with the case were a majority of 
Justices of the District, assembled for the purpose of deciding 
whether the Applicant's misbehaviour merited dismissal or not. 
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It appeared from the affidavits that the Applicant was summoned 
to attend the Court of Petty Sessions at Yetman on the 18th of 
September^ 1877^ for the purpose of defending himself against 
complaints against him by the police at Yetman. The matters of 
complaint were stated in the summons. Notice of the hearing of 
the above charges was sent to each Magistrate of the District. Only 
two out of six Magistrates attended^ and they^ after hearing the 
charge^ suspended the Applicant until the pleasure of the Executive 
Council should be known. 

Windeyer, for the Applicant^ refers to the 4th section (1) of the 
Impounding Act of 1865 (29 Vic, No. 2), and to Ex parte 
Everingham (2). In that case Sir A. Stephen, C.J., thought that it 
was necessary that the Justices assembled to try a case of this kind 
should be the majority of the Justices in the District. 

Donovan, for the Respondents, was not called upon. 

Pee Curiam (3). The words "of the District " do not occur in 
the Act. There is nothing in the point. 

Ride discharged with costs. 

Attorney for Applicant : Bedwell, by Spain Sf Sly, 
Attorneys for Respondents : Holdsworth ^ Brotun. 



Ex PARIS 

Boss. 



(1) 29 Vic, No. 2, B. 4, enacts :— To 
every such pound there shall be a 
poundkeeper appointed by the majority 
of the Justices assembled in the Court 
of Petty Sessions assembled for that 

(2) 9 S. C. R. 250. 



purpose nearest to the said pound. 
The Acts shortening Act (16 Vic, No. 
1, s. 9,) provides that persons having 
power to appoint shall have power to 
remove or suspend. 

(3) Sir Jamss Mabtin, C.J., Hab- 
ORAVB, and Sir W. Massusq, J.J. 
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GODWIN V. CASfflON. 
Setting aside eapiaa — Suppression qf facts in affidavit — 3 Fio., No, 15. 

The Plaintiff obtained on order lor the Defendant's arrest on an affidavit setting 
forth the cause of action (which was for an instalment of £25 due upon a promissoiy 
note) and stating that the Defendant had sworn upon a trial in the District Court 
on the previous day that it was his intention to leave Sydney in the course of the 
next ensuing week, for Queensland. The affidavit also mentioned that the action 
in the District Court was brought for the former instalment of the same note, but it 
did not state that the verdict passed for the Defendant. It appeared that the Defen- 
dant was a resident of Queensland, but it was not stated that he was in the habit of 
coming to Sydney two or three times in the year on business. These facts appearing 
from affidavits filed by the Defendant, HABajtAVE, J. set aside the order to hold 
to bail and aU proceedings under it with costs. On appeal to the full Court : — 

Meld (per Habgravb, J. and Sib W. Manning, J., diasentiente Sib James 
Mabtin, C.J.) that Habgiuve, J. was right: 

Per Habgbaye, J., because there was a suppression of material facts in the 
Plaintiff's affidavit : 

Per Sib W. Manning, J.,, because there was no probability of the action being 
defeated. 

Per Sib James Mabtin, C.J. The Court will not interfere to set aside a writ of 
capias, unless it appears clearly either that the Plaintiff had no cause of action, or 
that the Defendant was not about to leave the Colony. 

Motion to rescind an order of Hargrave, J. 
The Defendant was arrested and held to bail upon an affidavit in 
the following terms : — 

1. The above named Defendant is justly and truly, indebted to me 
in the sum of £25, being the amount of a monthly instalment due 
to me upon and in respect of a promissory note for the sum of £500^ 
dated the 6th day of December, 1877, made by the said Defendant 
jointly and severally with one W. H. A. Hirst, and payable to me or 
my order by monthly instalments of £25 each, of which said sum of 
dE500 there is now due to me by the said Defendant the said sum of 
£25 for and in respect of the second instalment due upon and in 
respect of the said promissory note on the 6th day of February 
instant, the said last mentioned instalment not having been paid to 
me by the said Defendant or the said W. H. A. Hirst, but the same 
still remains overdue and wholly unpaid. 

2. In an action brought by me against the said Defendant in the 
Metropolitan and Coast District Court holden at Sydney to recover 
the amount of the first instalment of £26 due upon and in respect 
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of the said promissory note for J6500, and which said action was tried ^^^^ 
on the 16th day of February instant^ and upon the trial of which the Cashion. 
said Defendant gave evidence on his own behalf, the said Defendant^ 
amongst other defences, took objection to the jurisdiction of the 
said Court on the ground that his place of residence was at Glaremont 
in the colony of Queensland, and not at Sydney aforesaid ; and, in 
giving his evidence in support of such defence or objection, the said 
Defendant swore that his home and usual place of residence was at 
Glaremont in the said colony of Queensland, and that it was his 
iiftention to leave Sydney and to proceed to Glaremont aforesaid (a 
place out of the jurisdiction of this Honorable Gourt) in the course of 
the then next ensuing week. 

S. I therefore verily believe from the sworn statement of the said 
Defendant as aforesaid, that it is the intention of, and that the said 
Defendant will leave Sydney and proceed to Glaremont aforesaid, and 
go out of Uhe jurisdiction of this Honorable Gourt in the course of 
the next ensuing week, and that this action will be defeated, unless 
the said Defendant be forthwith apprehended and held to bail by the 
order and process of this Honorable Gourt. 

4. I have this day caused a writ of summons to be issued out of 
this Honorable Court against the said Defendant in this action and 
at my suit for the recovery of the said sum of £25 so due by the 
said Defendant to me as aforesaid. 

From the affidavits used on both sides on the hearing of the 
summons to set aside the order it appeared that the action in the 
District Court resulted in a verdict for the Defendant on an issue 
raised by a plea alleging intoxication. The Defendant admitted that 
his permanent residence was in Queensland, but alleged that he spent 
at feast three months out of every year in Sydney for the purpose of 
purehasixrg goods for the business which he carried on in Queensland 
as a storekeeper. He also admitted that he was about to leave the 
cokmy when arrested, but fully intended to return and defend the 
action, his only reason for remaining so long in Sydney having been his 
^vish to be present at the trial in the District Court. Other matters, 
on which the affidavits were very contradictory, were stated on both 
sides, but they did not affect the merits of i^e application. 

Hargrave, J. set adde the order for the arrest and all procee£ngs 
under it with costs. 

Barley f in support of the appeal. There is nothing in these 
affidavits shewing any ground for setting aside the ca. re. [Sib W. 
Manning^ J. The Statute leaves it to the Judge's discretion. 
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GoDwnf Unless he is satisfied that the action will be defeated he refuses to 
Cashion. make the order. Sik James Martin^ G. J. That point has been 
decided^ and is not open to argument. A case is cited (Hirst v.Duidop) 
in Stephen's Practice (1). This Court then held that "defeating the 
action '^ must be understood to mean the Defendant's not being 
within the jurisdiction of the Court at the time of final judgment 
therein^ so as to be taken in execution.] Larchin v. fVillan (2) shows 
that theDefendant^ in order to be discharged^ must show that he was 
not about to leave the country. It is not necessary that the removing 
should be clandestine ; in that case the Defendant (an officer) was 
going to Ireland to join his regiment. It was there argued that if 
the Defendant was about to leave the country in pursuance of his 
duty or in discharge of his business^ he ought not to be arrested ; but 
the Court decided against that contention. [Hargkave^ J. The 
Plaintiff's affidavit did not state that the action in the District Court 
went against him.] There was no necessity to state it; it was 
entirely immaterial. The Court will not go into the merits of the 
action upon this applicant. There is nothing to show clearly that 
the Plaintiff had no cause of action^ or that the Defendant was not 
about to leave the colony. 

Davis in support of the order. Hitchcock v. Hunter (3) shows 
that the Judge has a discretion in granting or refusing the order. 
The words of the statute are " it shall be lawful.^' That case was 
acted upon in Stein v. Valkenhuysen (4). In that case a foreigner 
resident abroad had been arrested^ and was ordered to be discharged. 
The Act was not intended to apply to persons living out of the juris- 
diction of the Court. [Sir W. Manning, J. I cannot see why, if 
the Defendant had a judgment in his favour as to the first £25, he 
should not be forthcoming to resist the claim for the second.] Besides 
the Plaintiff did not comply with the Act 87 Vic, No. 11, by applying 
within a reasonable time after the Defendant's intention to remove came 
to his knowledge. The Plaintiff was bound to put all the facts before 
the Judge ; but he kept back two material facts within his knowledge, 
viz., that the Defendant had succeeded in the District Court, and 
that he was leaving Sydney in the ordinary course of his business. 

Barley, in reply. The Plaintiff only knew that the Defendant was 
going away from what he swore at the District Court the day before 
the Plaintiff's affidavit was made. He could not possibly have 
made the application sooner. I deny altogether the rule put 

(i) p. 125. (2) 4 M. & W. 351. 

(3) 5 Jur. 770. (4) 27 L. J. Q. B. 236. 
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forward by the other side that the Plaintiff is bound to state every GoDwnr 
fact to the Judge. K the facts which were not stated had been stated, Gashion. 
it would still have been the duty of th^ Judge to grant the capias, 
Curzon v. Hodges (5) shows that the judgment in the District Court 
would not disentitle the Plaintiff from taking this step. 

SiK James Martin^ C.J. In this case the Plaintiff obtained from 
Mr. Justice Hargrave an order for the arrest on mesne process of the 
Defendant on an affidavit stating that the Defendant was indebted to 
him in the sum of £25^ and giving reasons at more than the usual 
length for his belief that the Defendant was about to leave the 
colony. After the Defendant was arrested an application was made 
to the same Judge to set aside his former order on the grounds that 
the Plaintiff had not complied with the provisions of the Act 37 Yic.^ 
No. 11, and upoi. further grounds appearing by certain affidavits. , 

By the affidavits it appeared that the Defendant had been sued 
by the Plaintiff some days before in the Sydney District Court on a 
previous instalment of the same promissory note, and that the 
District Court Judge had decided in his favour. The original order 
was set aside^ and this motion is to rescind the last order. 

I am of opinion that this motion ought to prevail. It now appears 
that the Plaintiff's affidavit to hold to bail was made on the I6th of 
February^ one day after he became aware of the Defendant's inten- 
tion to depart from the colony. On the 15th the trial took place at 
the District Courts and the Plaintiff swears that the Defendant's 
evidence on that occasion was the first intimation he had of his inten- 
tion to go to Queensland. It seems to me impossible to say that the 
first section of the Act 37 Vic, No. 11 (6) applies to a case of this 
kind. The Act was evidently intended to prevent a person who 
knew that a vessel would be leaving the port from holding over his 
claim to the last moment and then arresting the master. 

As to the other ground^ I have no doubt that under some circum- 
stances it is open to the Court or a Judge to rescind an order to 

(5) 5 DowL 98. 

(6) 37 Tic, No. 11, 8. 1. Ko person knowledge of the Plaintiff, or might 
shall be arrested under the Act for have become known to him by reasonable 
abolishing arrest on mesne process, un- diligence on his part, and unless the 
less the Judge shaU have been satisfied Judge shaU also be satisfied by affidavit 
by affidavit that the application for an disclosing the facts constituting the 
order to hold to baQ has been made ground of the claim, or by evidence on 
within a reasonable time after the fact oath before such Judge, that such Plain- 
of the Defendant's intention to abscond tiff has pr»md/acie a good cause of action 
or remove, as in the second section of the in respect of his claim against the De- 
said Act mentioned, had come to the fendant. 
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0*^ arrest a debtor, but tbere ai« many ca«» in wUch the law Ite-been 
GAsmoK. hid down to iMs effect^ that although the-Gourt has a di8ereti4>n^ to 
deal with these orders^ yet it will not interfere unless it is cbar that 
tbe Plaintiff had no cause of action. I have a nnmher o£ eases 
before me^ but I will refer only to one« It is Bunw v. Chapman (7). 
In that case Coekbum, C. J., delivered a considered judgment, in 
which the fdilowing passage occurs i-^" All that is required under 
the statute 1 & 2 Vic, c 110, is that the Judge should be satisfied 
that, there is a cause of action. I entertain a strong opinion that if 
the Judge is satisfied that a cause of action exists, it is not for him 
to inquire into the particular form o£ action. And even if it should 
appear to him that the Plaintiff is about to pursue a mi&itakai or 
erroneous course of procedure, I think it is no part of the Jtudge's 
duty te entertain that question. If satisfied that the Plaiotiff has a 
eausC' ctf action, aU he has to do is to afford him the remedy pointed 
ouit 1^ the statute. We are not at liberty at this stage of 
the proceedings to enter into a discussion upon the merits of the 
Plaintiff'a daim, or to speculate upon what may ultimfitely turn out 
to be the right of the pasties. All we have to see is that there is a 
bwidfide cause of action, and of this there seema no doubt, whatever 
may be the proper form of proceeding to enfcHree it. I think it would 
be highly inconvenient and productive of the most mischievous conse- 
quences if we were to take upon ourselves to determine what may 
turn out to be a nice and difficult question of law upon an applica- 
tion of this nature.^' All the other members of the Court concurred 
in this judgment, and the principles there laid down are those on 
which English Judges have always acted. 

It is said that in this case the Plaintiff had no cause of action, 
because there is a decision of the District Court Judge in favour of 
the Defendant on an issue raised in an action on one oi the instal- 
ments ; and it is contended that that decision is conclusive as to the 
other instalments.. I am not now called upon to say whether that is 
so or not. The matter is not so plain, and will require consideration 
when it comes properly before us on demurrer. At present I am not 
in a position to decide the point, and it ought to be no ground for 
rescinding the original order. I am not at this moment prepared to 
hold that the Plaintiff is estopped, nor is it clear to my mind that 
he has no cause of action. 

Another ground urged for setting aside the arrest is that the 
Plaintiff, when he applied for the order, suppressed the fact that the 

(7) 5 C. B. N. S. 481, 490. 
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Defendant had been saecessful in the District Court* But I know of Gobwin 
no decision that goes the length of holding that a writ of co. re. cashiok. 
should be set aside because all the facts have not been set forth in 
the affidavit on which it was granted. We all know what the rule is 
in cases of injunction in equity^ but I am confident that no case can 
be cited to show that the principle applies to matters of this kind. 
The Judge^ having been satisfied^ and having exercised his discretion, 
ought not to be interfered with unless it appears to the Court or a 
Judge^ either that there is no cause of action, or that the Defendant 
was not going away. I think His Honor took a wrong view in 
setting aside his first order, and that this motion should be granted. 

Hargrave, J. I have had tbree opportunities of considering this 
case : first when it was before me on the ex parte application for the 
arrest; next, when a motion was made to set the writ aside; and 
now, on this present argument. The law as to these arrests is very 
simple in the case of residents in the colony. The very £eu^ of a 
person being on board a ship without having paid his debts is proof 
that he intends to abscond. But when a person is resident in 
Queensland it is a very different matter. It was a most material fact 
that this man was constantly going backwards and forwards between 
Sydney and Queensland ; and that fact was suppressed. There is 
another suppression^ the District Court trial is mentioned, but it is 
not stated that the Defendant got a verdict there. Now, with 
regard to the general principle on which I act in all these cases ; it 
is a very old principle, and a principle of natural justice, that facts 
mnist not be suppressed on an ex parte application. The person who 
applies 18 bound to state all the facts most strongly against himself. 
It is a principle of universal justice that an ex parte order cannot be 
supported unless it was obtained on a full and fair statement of the 
facts. That appears from the case of Oibbons v. Allison (8) decided 
so long ago as 1846, in which Lord Chief Justice Tindal says : ^' If 
the facts had been correctly represented to the Judge he would not 
have made the order. There was an evident suppreseio veriJ^ A 
euppremo vert of itself sets aside every ex parte, order. Besides, if 
the facts which now appear had been before me on the original appli- 
cation I would never have granted it. I had no idea at the time 
that theDefendant was a business-man going backwards and forwards 
between Sydney and Queensland on his business. I am quite clear 
that the order I made, setting aside the arrest, was right, on the ground 
that there had been a suppression of material facts in the affidavit. 

(8) 3 0. B. 181. 
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Godwin Sib W, Manning^ J. I think the order of his Honor Mr. Justice 
Gashion. Hargrave was right. I have no hesitation in saying that if all the 
facts that are now before the Court had been before me as a Judge I 
would not have granted the application^ and if it had been granted 
I would have set it aside. I construe the Act 3 Vic, No. 15^ under 
which the Defendant was arrested^ most ^ivoiL^ymfavoremlibertatu. 
I am bound to do so^ as that Act was passed before imprisonment for 
debt was abolished. That change was made by the Legislature under 
a high idea of the sanctity of the person in mere matters of debt. 
Even before the abolition of imprisonment for debt — still more since 
it has become a statutory principle of our law that imprisonment 
shall not be allowed — Judges have been very careAil in exercising 
their discretion to order Defendants to be arrested and held to bail. 
Our Legislature altered the language of the English Act^ introducing^ 
as I think^ a vast improvement ; and the English decisions have 
therefore no very great bearing. Even under the English Act^ Judges 
have held that the words ''with intent to defeat the action ^' must be 
imported. Our Legislature has actually put these words in. There 
are two distinct features in our Act which are worthy of attention. 
In the first place the words ''or otherwise to abscond^' may be 
regarded as interpretative of " about to remove.'' There must be some- 
thing surreptitious about the departure. Then there are the express 
words " and that such action will be defeated.'' I think this Act 
ought to be construed : 1^ in favour of liberty ; 2^ by the light of 
the principle subsequently introduced that there should be no im- 
prisonment for debt ; 8^ by the light of the words used in the Act 
itself. The case referred to in Stephen* 8 Practice was decided before 
the abolition of imprisonment for debt^ and does not apply to the 
present state of the law. At that time a debtor going out of the 
colony deprived the Flaintifif of the main security for his debt^ namely, 
the power of imprisonment. 

On all these applications I think it my duty to look at all the cir- 
cumstances of the case, and I cannot agree with Mr. Barley that my 
discretion is to be limited. A Judge ought to exercise his own discretion 
freely and fairly in all such cases, considering that the circumstances 
of cases vary infinitely. Here, is there any reason to believe that the 
Defendant was going to evade the judgment 7 Was there anything 
to satisfy the Judge that the action would be defeated 7 To say that 
a gentleman who is a wealthy storekeeper in Queensland, and who 
spends a part of every year in Sydney, is going to run away to defeat 
a claim for jS25, similar to one which he has already successfully con- 



J 



VOL. 1. COMMON LAW. 41 

tested^ is simply farcical. To put the question very broadly^ was there GoDwnr 
anything to indicate that the ends of justice were likely to be defeated 7 cashiok. 
I do not think that the mere possibility of the action being defeated 
is enough to justify a Judge in making the order^ but here there was 
no danger at all. I do not go into the question of merits^ qud merits ; 
nor into the question of the previous judgment^ qud judgment ; nor 
do 1 wish to prejudge the question of law that may come before this 
Court on demurrer. But we may fairly take into consideration the 
fact that there had been this judgment^ in deciding whether the 
Plaintiff put all the facts fairly before the Judge^ and also in estimating 
the probability of the Defendant being forthcoming. Even if the plea 
of intoxication were wholly false ; having supported it once by his 
evidence, he would probably do so again. 

I 'do not think it necessary to decide this question on the ground 
that there was a suppressio veri. At the same time I go all the way, or 
nearly all the way, with what Mr. Justice Harffrave has said on this 
point. I certainly think it a matter to be considered by the Judge, 
among all the other circumstances, whether he has not been imposed 
upon. But upon the grounds I have stated alone I am of opinion that 
Mr. Justice Hargrav^s order was right and that in his place I would 
have done exactly the same thing. 

Application refused with costs. 

Attorney for Plaintiff — D, L. Levy. 

Attorneys for Defendant^-Crannon if McLaughlin. 
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Tub queen v. HAMMOND. 

Crmkud Law — Perjury — Jurisdiction qf tingle Justice, 

When a prisoner is brought before a single Justice, not npon wanant or snimnons, 
bat in the execation of a search warrant under the 17 Vic, No. 3, the Justice has 
power, both at common law and under the 5th section of that Act, to examine 
witnesses upon oath, and perjury may be assigned upon evidence given at such an 
investigation. 

If a witness is sworn and gives evidence, it is not necessary to swear him again 
alter an adjournment. 

Whether the presumption is that a mi^trate exercising dual pow^s ia duly 
authorised under the Act 17 Vic, No. 39, s. 11, to do so ; QuoBre. 

Case reserved for the opinion of the Court under the 13 Vic., No. 
8, hy the Chairman of the Young Quarter Sessions. 

The Defendant was charged with perjury committed before a Justice 
of the Peace. The following evidence shows the circumstances under 
which the statements on which perjury was assigned were made. 

Senior Constable Parker : I executed the search warrant at 
Hammond^s. I found beef and a hide and arrested Mrs. Hanmiond. 

Mrs. Hammond was taken into custody and brought before 

Mr. Love at Cootamundra, who was sitting as Police Magistrate, 
having the jurisdiction of two Magistrates. No other Magistrate was 
present. It was the regular day for holding Court at Cootamundra. 
Mrs. Hammond was brought before the Court of Petty Sessions and 

the case came on to be heard On the hearing of that case 

the Prisoner gave evidence on behalf of his mother, He was 

examined again the same day after the adjournment. The oath was not 
administered to him again after the adjournment, but he went on 
giving his evidence. 

The points reserved for the opinion of the Court were stated by the 
learned Chairman as follows : — 

1. Whether it was necessary, to giVe the Court of Petty Sessions 
jurisdiction, that the Defendant should have been committed to it by 
a Justice of the Peace ? 

2. Whether I was right in holding that it must be presumed that 
the Police Magistrate had authority to act with the double power, and 
that the onus of disproving his right to exercise such power rested 
with the Defendant ? 
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3. Whether I was right in admitting in evidence the second ThbQttben 
deposition made by the Defendant, a second oath not having been taken haioIokd. 
by him before making it ? 

No coimsel appeared for the Defendant. 

C B, Stephen, for the Crown, was not called upon. 

Sib James Martin, C. J. In this case the Defendant was charged 
with, perjury in having sworn falsely before a Justice of the Peace. 
It appears that a search-warrant was obtained, in execution of which 
a constable went to the house of the Defendant's mother, and, disco- 
vering certain beef and hides there, brought her in custody before the 
Police Magistrate at Gootamundra. On the investigation before the 
Magistrate the Defendant ga^e certain evidence on which perjury was 
assigned. A single Justice has power under a section of the Cattle 
Stealing Prevention Act to take evidence as to how the person in 
custody came by the beef, and has clearly power at common law to 
commit for trial. But the Magistrate convicted the woman summurily, 
a thing he had no power to do unless he had been invested with the 
powers of two Justices. At the trial it was objected that the Magistrate 
sitting alone had no jurisdiction to administer an oath, and that, 
consequently, there was no perjury. Well, it seems to me that there 
is nothing in the point. When a person is brought before a Magis- 
trate upon a search-warrant, he clearly has power, both, under the 
Statute and at Common Law to take evidence upon oath as to all the 
circumstances under which the stolen property came into the posses- 
sion of the accused. As to the second ground, it is immaterial 
whether the Magistrate had the dual powers or not ; uid as to the 
third, it was clearly unnecessary to swear the witness over again after 
tlie adjournment. 

Haegkave, J. The fact that the Magistrate made a mistake after- 
wards in the way he dealt with the case, has nothing to do with the 
question whether he had jurisdiction to administer the oath. There 
is nothing in the objection. 

SiK W. Manning, J. I am of the same opinion. 

Conviction sustained. 
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1^& The queen v. WILLIAMa 



Law^AtBOuU wUk ndaA to ramM^-^EMmce. 

Th« Prifloiier was found guilty of an ananlt with intent to nmsh. The evidence 
showed that A., who had nerer seen the Prisoner before^ was alone in a house a 
qnaiter of a mOe distant from any other honse ; that the Prisoner came to the 
house in the morning, asked A. for something to eat and drink, which she gaye 
him ; afterwards came into the house, and, withoat saying anything caught A. round 
the waast^ threw her against the slabs of the hnt, then threw her on the sof a^ and 
fell on her, and remained some time on her ; that she screamed and the Prisoner 
threatened to cat her throat ; that she then got away and nm out of the door, and 
he followed her for some distance. 

Held (HAsaRATX, J. diuenUmU), that the evidence was sufficient to sapport 
the verdict. 

Case stated under 13 Vic.^ No. 8^ by the Chairman ef the Gundagai 
Quarter Sessions. The following are the material portions of the 
case» 

'' The information charged Bernard Williams — 1st Count : That 
he did on the 15th January^ 1878^ at Mangos^ in the colony of New 
South Wales^ make an assault on one Maria Boyton and her^ the said 
Maria Boyton did then beat^ wound and illtreat^ with intent her the 
said Maria Boyton violently and against her will feloniously to ravish 
and carnally know. 2nd Count : For an indecent assault on Maria 
Boyton.'' 

" Maria Boyton : I Uve at Mangus with my mother. I remember 
the 15th of this month the Prisoner came to the house where I was 
living. I was alone ; itwas between nine and ten o'clock in the morning. 
I had never seen the Prisoner before. The nearest house is about a 
quarter of a mile away^ and in sight of the house where I was. My 
married brother lives at that house. No one was in sight when Prisoner 
came. He asked me for a drink and something to eat. I gave it to 
him outside. He stopped outside a short time, eating what I had 
given him. I stopped inside the house. Prisoner came into the 
house^ said nothings caught me round the waist, and threw me against 
the slabs of the hut. He then threw me on the sofa and fell on me 
and remained on me and held me down. I screamed out : — ' Here's 
my brother coming.' Prisoner said, ' I'll cut your throat if you do 
not be quiet.' Prisoner, when I screamed out, pressed one hand on 
my shoulder, stood up, and, without leaving the sofa, looked out. I 
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made a rush then and got away from him and ran out of the door Th« Quxen 
and towards my brother^s house. He ran after me. He followed me Wiujams. 
a short distance and then stopped. I said he^d better go. He said 
he'd go when he hked. I was about five or six yards away from him 
then^ and about the length of the Court-room from my mother's 
house. Prisoner then picked up his swag and walked away^ and I 
went to my brother's house and saw my brother's wife. Prisoner had 
me on the sofa two or three minutes. I tried to get away and he was 

holding me down on the sofa. Prisoner did not kiss me I 

did not talk to him or he to me. He stopped eating about a quarter 
of an hour. I stopped inside while he was eating; he was sitting 
down just outside^ and I was doing my work inside. I was sewing. 
After he had done eatings he stepped inside^ put down his pannikin^ 
and then walked out. He said nothing when he did that. The sofa 

was against the wall and near the front door I only screamed 

out once ' Here's my brother coming.' I called out loud ; I called 
out immediately he threw me on the sofa. I never said anything ; 

only screamed out Prisoner left no marks on me^ nor were 

my clothes torn. I did not look so well after he had gone as before 
he came." 

" I directed the jury among other things that before they could 
convict the Prisoner on the first County they must be satisfied beyond 
a reasonable doubt that^ at some time while he was assaulting Maria 
Boyton^ it was his intention to have carnal connexion with her by 
force and against her will, in spite of all resistance ; and that they 
must make up their minds as to his intention from his acts and his 
words ; but that if^ on the whole case^ they had any doubt on this^ 
they must acquit him on the first Count ; otherwise they might find 

him guilty The jury found the Prisoner guilty on the first 

Count The question for their Honors the Judges is : — ^Was 

there sufficient evidence to support a conviction on the first Count of 
the information?" 

The Prisoner was not represented by counsel. 

C B, Stephen for the Crown. It is quite plain on the evidence 
what the intention of the Prisoner was^ and that he only desisted 
because the Prosecutrix screamed out. 

Sir James Martin^ C.J. I have some doubt as to whether the 
jury came to a proper conclusion in this case. But we have nothing 
to do with that question. I think there was some evidence for the jury 
and that we cannot disturb the conviction. What does the Prisoner 
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The Qubbn go into the house for at all^ and assault this young girl when she was 
WnliAMS ^^^^ *^^ without any provocation ? Why does he throw her upon 
the sofa and place himself upon her and threaten to cut her throat if 
she does not keep quiet 7 Certainly there is generally evidence in 
this class of cases which is wanting here. It appears that there was 
no exposure of his person^ or violence done to her clothes or her person. 
Stm I think it was for the jnrj to say what his conduct «ie«Bt. Tfe 
Chairman's direction was quite right. If at any time the Priscmer 
had the intention^ even if he desisted aftejrwards^ the offence was 
complete. 

Hargrave^ J. In this information there was also another count 
— for indecent assault — and it is quite plain to my mind that the 
evidence only went to that count. It seems to me that the Prisoner 
did not go heyond the preliminaries. There is no evidence here of 
an attempt to commit a rape at all hazards. There must be some- 
thing beyond what took place here, something clearly evidencing the 
particular criminal intent of the Prisoner. I think the conviction 
was wrong. 

Sir W. Manning, J. I am not sure that I would not have been 
better pleased if the jury had found their verdict on the second 
co,unt. At the same time I cannot conceive how this was not fit 
evidence to go to the jury. In fact I think that most juries would 
take the same view, and find that the Prisoner had the criminal 
intention all the time, and was only prevented from succeeding by the 
ready wit of the girl. 

Conviction sustained. 
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ARNOLD V, JOHNSON. 

MdUdoxia Prosecution — Cfist of the Action — Settling Case on Appeal — District Courts ~ 

A District Court Judge signed a case on appeal, but added the following memo- 
randum : — "I regret that I must sign my name to the foregoing statement. At 
this distance of time I cannot recollect what I did tell the jury, but I am quite 
sure I did not utter so much bad law as is attributed to me above, nor do I recognize 
my own style of language in the preceding statement. I began, as will be seen, 
to try and 'lick it into shape ' in pencil, but had to give it up in despair." 

Held that this was a sufficient settlement of the case within the 94th section 
of the District Courts Act. 

Li an action for malicious prosecution the District Court Judge directed the jury 
that the gist of the action lay in the averment of the plaint that the Defendant 
procured a Justice to grant his warrant. - If they believed that Defendant had in- 
duced the magistrate to grant the warrant they must find for the Plaintiff, as if 
Defendant so obtained the warrant, he was liable whatever reasonable grounds he 
might have had for taking certain proceedings ; also, that if they found there was 
no probable cause, then the law implied malice and gave ground of action ; also 
that if the jury were of opinion that the Defendant had reasonable and probable 
cause for taking proceedings, then he ought not to be mulcted in so large a sum of 
money for damages as he otherwise would. 

Held misdirections, and a new trial granted. 

Appeal from the Northern District Court holden at Grafton. 
The following facts appeared from the case settled hy Meymott^ D.G.J. 

The plaint was for falsely and maliciously appearing before a 
Justice of the Peace and charging the Plaintiff with having 
absconded from the Defendant's hired service^ and upon such charge 
procuring the said Justice to grant his warrant for apprehending the 
Plaintiff and bringing him before the said Justice^ &c. The 
information sworn by the Defendant against the Plaintiff charged that 
the Plaintiff ^^ contracted with the Informant to serve him as general 
farm servant for one year for the sum of fifty-^two pounds and one 
ration^ and that the said Edward Arnold entered into such service^ 
and afterwards^ and before the term of his said contract expired^ yiz^, 
on the 20th day of March last^ contrary to the express commands of 
this informant^ did absent himself, and still continues to absent 
himself from the said service without reasonable cause, contrary, &c/' 
There was no allegation in the information or the warrant that the 
Plaintiff wae about to leave the district, bixt the warrant merely 
recited the information, and commanded a constable to apprehend the 
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Arnold Plaintiff and bring him before a Justice of the Peace. The 

Johnson. Clearing and dismissal of the defendant's charge was proved. 

Evidence was given at the trial by the Plaintiff that the hiring was 

weekly^ but the Defendant and his son swore that it was for a year^ 

and they were corroborated by an independent witness. 

The following is the statement in the case of the learned Judge's 
charge to the Jury :• — " I summed up and, after reading to the Jury 
the plaint, and explaining to them that there was no substantial 
variance between the charge in the information of ^^absenting 
himself '' and that averred in the plaint of " absconding," I went on 
to say that the gist of the action lay in the averment of the plaint 
that ^ the Defendant upon such charge procured the said Justice to 
grant his warrant for apprehending the Plaintiff.' The principal 
question for them to decide was whether the Defendant had induced 
Mr. Cameron to grant him a warrant. If so they must find for the 
Plaintiff, as, if Johnson (the Defendant) so obtained the warrant he 
was liable, whatever reasonable grounds Defendant might have had 
for taking certain proceedings. If a man instigated a Magistrate to 
issue a warrant, and induced him to grant it unlawfully, he was liable 
in damages. The evidence of Mr. Cameron, who, of course, spoke 
only to the best of his recollection, was that when he suggested 
'Would not the ordinary summons do as well?' Mr. Johnson 
would not hear of a summons. The evidence of the Defendant 
seemed to be at variance with that of Mr. Cameron. As to this it 
was for the Jury to consider on which side the probabilities lay. I 
further told the Jury that if a person institutes proceedings, and in 
an action for malicious prosecution the Jury found that there was not 
probable cause, and that there was no actual malice, the damages 
against him as a Defendant subsequently would not be so heavy as 
they might be if actual malice was proved, and that here in fact there 
seemed to be no spite on the part of Defendant towards the Plaintiff; 
but that if they found there was no probable cause the law implied 
malice and gave ground of action ; but that, at the same time, I did 
not hold that even if a man had no reasonable or probable cause he 
was responsible for the wilfully wrongful acts of a Magistrate. I 
told them that no particular or special damage had been proved, but 
they might consider the damage to Plaintiff's credit and reputation ; 
and if they found for him they ought to allow the legal expenses to 
which he had been put; and that they were entitled to give 
exemplary, but not vindictive, damages. If, however, the Jury were of 
opinion that the defendant had reasonable or probable cause for 
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taking proceedings against the Plaintiff^ then he ought not to be Arnold 
mulcted in so large a sum of money for damages as he otherwise jqhnson 
would ; but there were two facts which tended to show the absence of 
such probable cause ; 1^ that the Plaintiff had recovered his wages 
at the District Court ; 2, that Defendant had failed to prove at the 
Police Court that Plaintiff had absconded from his service." 

The Jury found a verdict for the Plaintiff with £150 as damages. 
To the case as stated the learned Judge appended the following 
memorandum : — " I regret that I must sign my name to the foregoing 
statement. At this distance of time I cannot recollect what I did 
tell the Jury ; but I am quite sure I did not utter so much bad law 
as is attributed to me above^ nor do I recognise my own style of 
language in the preceding statement. I began^ as will be seen^ to 
try and ^ lick it into shape ' in pencil^ but I was compelled to give it 
up in despair .'' 

Nevertheless the Judge signed the case as stated. 
Sir George Innes, for the Plaintiff^ takes the preliminary objection 
that the case was not settled by the Judge^ although signed by him. 
I Sib James Martin^ C.J. No doubt the Judge has sent this case 

to us in an unusual form, because^ while signing his name to it^ he 
expresses a doubt of its accuracy. Nevertheless he certifies the case 
by signing it. I think his signature was a sufficient settlement of 
I the case. 

Habgbaye^ J. and Sib W. Manning^ J. concur. 
M. H. Stephen, for the Defendant^ in support of the appeal. The 
action is one of malicious prosecution. The Judge in his summing 
I up seems to have treated the case as one of trespass^ instead of 

I malicious prosecution. The legality or illegality of the warrant had 

I nothing to do with the cause of action. The only question was 

I whether the Defendant put the law in motion falsely and maliciously 

and without probable cause. The distinction between the two forms 
of action is pointed out in Elsee v. Smith (2)^ and Austin v. Bowling 
(3). The validity of the warrant might have been important if the 
action had been for false imprisonment. Under the authority of 
West V, Smallwood (4), the Defendant might have been held to 
have participated in the arrest^ as he gave special instructions 
himself to the constable ; but in an action of malicious prosecution 
the conduct of the Defendant with reference to the warrant only 
went to the question of damages. Then the Judge^ instead of 

(2) 1 D. & Ry. 103. (4) 3 M. & W. 418. 

(3) L. R. 5 C. P. 540, 
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Abnold telling the Jury that if there was probable cause the Plaintiff should 
JoHKsoK. ^cco^^f smaller damages^ ought to have ruled that he could not^ 
in that events recover any damages at all. 

Sir George Innes, for the Plaintiff. It is impossible to support the 
ipsissima verba of the Judge's summing up as stated in the case^ but 
the Court will look at the general tenor of the charge^ and not at 
particular expressions. The Court will also attach some weight to 
the Judge's disavowal of the language imputed to him. It is clear 
that the Judge left to the Jury the question of malice and the facts 
that were evidence of reasonable or probable cause. The* Jury 
evidently showed by their verdict that they did not think there was 
reasonable or probable cause. The verdict was right upon the 
evidence^ and under the circumstances the Court will not disturb it. 

Stephen is heard in reply. 

Sib James Martin^ C. J. In this case the present Defendant 
lodged an information against the Plaintiff for absconding from his 
hired service. On that application the Magistrate thought fit to 
issue a warrant ; and on that warrant the Plaintiff was imprisoned^ 
and brought^ after some delay^ before two Magistrates^ who dismissed 
the charge. The Plaintiff thereupon brought this action in the 
District Court at Grafton for malicious prosecution. At the trial of 
the action all the facts came out^ and there was no doubt about the 
damage that the Plaintiff had sustained, not merely by the lodging 
of the information and the subsequent trials but by the more 
substantial matter of the imprisonment. It was no doubt present 
to the mind of the Judge^ that the real grievance was a false impri- 
sonment ; but the action was for malicious prosecution, and the impri- 
sonment could only be taken into consideration as matter of aggrava- 
tion. The only questions were whether the prosecution was instituted 
without reasonable or probable cause, and whether theDefendant was 
actuated by malice. Both these things must be made out : if there 
was reasonable and probable cause, no matter how malicious the 
motive of the Defendant, the Plaintiff cannot succeed. Now what 
did the Judge say ? " The gist of the action lay in the averment of 
the plaint that the Defendant upon such charge procured the said 
Justice to grant his warrant for apprehending the Plaintiff.'' That 
is not so; procuring the warrant was only matter of aggravation. 
Again : "If Johnson so obtained the warrant he was liable, whatever 
reasonable grounds he might have had for taking certain proceed- 
ings." That was clearly wrong ; for reasonable grounds are an 
answer to the whole action. Then, a little further on : " If the Jury 
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were of opinion that the Defendant had reasonable or probable cause Aenold 
for taking proceedings against the Plaintiff^ then he ought not to be Johnson. 
mulcted in so large a sum of money for damages as he otherwise 
would/' That is plainly bad law. The Jury ought to have been 
told that if there was probable cause the Defendant must fail 
altogether. I can see nothing at all in the context to explain away 
these rulings ; but I can easily see how by the actual contest in the 
case being about the imprisonment and the circumstances under 
which the warrant was granted^ the mind of the Judge was led away 
from the real issue. It was a mistake which any one might fall into. 
The new trial ought to be granted. 

Habgbaye^ J. Every counsel knows that every word of a Judge's 
summing up is watched in order to detect some misdirection on which 
a new trial may be moved for^ and as no Judge on the same evidence 
comments on the facts in the same order^ or states the law in the 
same terms^ there are frequent complaints of misdirection where a 
Judge has omitted to use particular forms of expression. And this 
is especially the case with actions for malicious prosecution. If we 
take all that a Judge ought to say in such an action^ there would be 
a new trial in every case^ either for what he said, or what he omitted 
to say. Stilly making every allowance^ I think that this judgment^ 
as it stands^ contains flagrantly bad law. But there are two difficulties. 
It is quite clear to my mind that upon the evidence I should have 
given the same verdict as the Jury ; and also the Judge says that 
he did not state bad law. I think^ on the whole^ that the case had 
better go back for another summing up. 

Sib W. Manning, J. I also think that there ought to be a new 
trial. I do not feel myself called upon to express a decided opinion 
on the merits of the case, but I am inclined to think that there was 
good evidence of reasonable and probable cause. However that may 
be^ upon an action for malicious prosecution the ruling was wrong. 
If the action had been for false imprisonment it would have been a 
right ruling. The Judge appears to have been led by the general 
course of the trial to regard the cause of action in that way. I quite 
agree with what has been said by Mr. Justice Hargrave as to captious 
objections to Judge's charges, but as in this case I am quite satisfied 
that the ruling was wrong, I think a new trial should be granted. 

Appeal allowed with costs. New Trial granted. 

Costs of the last Trial to abide the event of the New Trial. 

Attorney for the Plaintiff : Meillon, by Gannon 8f McLaughlin. 
Attorney for the Defendant : Foott, by Iceton 6f Faithfull. 
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Iw THE Insolyent Estatb OF DAVID BARNETT and DAVID LAWRENCE 

LEVY. 

Insolvency — Freik Evidence on Appeal — Rvle 35. 

An order was made, under the 35th Rule in Insolvency, for the taking of 
farther evidence before the Chief Commissioner to be used upon the hearing of 
an Appeal to the full Court from a decision of the Commissioner. 

C B. Stephen moved ex parte on behalf of a creditor in the above 
estate for leave to farther examine one of the Insolvents before the 
Chief Commissioner in support of an appeal pending from a 
decision of the Chief Commissioner allowing a certain proof. The 
85th Rule in Insolvency is in the following terms : — " No evidence 
shall be used on the hearing of an Appeal, other than such as was 
used before the Chief Commissioner ; unless the Court shall on such 
hearings or on the application of one of the parties before the day of 
hearings on such terms as it may think just^ direct or allow other 
evidence to be used^ or additional evidence to be taken and used^ or 
any person examined before the Chief Commissioner to appear and 
be examined before the Courts as the case may appear to the Court to 
require/' 

Pee Curiam (1). Order as asked. Leave to the proving 
creditors to take part in the examination. 

Attorneys for Applicant : Slade ^ Smith, 
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In the goods of JOHN MOORE DILLON. 

Ex PARTE BUSBY. 
Practice — Putting Administration Bond in Suit. 

When it appeared that an administrator was insolvent and had not filed any 
accounts, though requested to do so, and that the Attorney-General had given his 
consent to the application, the Court, on the motion of a creditor of the intestate, 
gave leave (Hargrave, J. dissentiente) to put the administration bond in suit in 
the name of the Attorney-General. 

This was an application by William Busby, a creditor of the 
deceased, for leave to put in suit in the name of the Attorney- 
General the administration bond executed by C. A. W. Lett (the 
administrator of the estate of the intestate) and two sureties. The 

(1) 8iR James Martin, C.J., Hargrave, and Sib W. Manning, J.J. 
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applicatdon was made ex parte and was supported by affidavits showing Ex parte 
that the intestate died some years ago ; that no accounts had been ^^s^^- 
filed^ although a request in writing had been sent to the administrator 
to which no reply had been received. It was also stated that the 
administrator had sequestrated his estate as insolvent. 

M. H, Stepheriy in support of the motion^ referred to the papers in 
ex parte Rhodes (1), and ex parte McCormack (2). 

Sib James Martin^ G.J. When a similar application was made 
to the Court in Thurlow^s case (8), it appeared to the Court that, 
under the circumstances, it would be a matter of hardship to grant 
the application ; and that if we had a discretionary power, we ought 
not in that case to exercise it. But I think this is one of the cases 
in which leave should be granted. It seems to me a clear case. 

Habgbaye, J. I regret to have to differ. The tendency in this 
Court has been to discourage private prosecutions in the name of the 
Attorney-General and to require that all proceedings at the suit of 
the Crown should be carried on through the Crown Law Office. It 
is against all principle that private persons should be allowed to use 
the prerogative of the Crown for their own private ends. 

Faucett, J. I am not prepared to repeal an Act of Parliament 

(4). If we did not grant leave in this case, we should grant it in 

no case. I quite recognise the principle referred to, that the Crown 

should not leave prosecutions to private hands ; but here the Crown 

has no interest whatever. The Act gives power to a party interested 

to put the bond in suit in a particular way with the leave of the 

Court. I cannot see that we are violating any constitutional principle 

in granting that leave. 

Application granted (5). 

Attorneys for Applicant — Daintrey §■ Chapman. 

(1) Supreme Court, ISthMarch, 1864. person or persons shall, by order of the 

(2) Supreme Court, 7th March, 1876. said Court, be allowed to sue the same 

(3) Not reported. in the name of the Attomey-Greneral 

(4) Clause 16 of the Charter of Jus- for the time being of the said colony ; 
tice (issued under the authority of the and the said bond shall not be sued in 
Act 4 Greo. rV., c. 96, s. 1) is in the any other manner. And we do hereby 
following terms : — And in case it shall authorise and empower the said Court 
be neceasary to put the said bond in to order that the said bond shall be put 
suit, for the sake of obtaining the effect in suit in the name of the said Attor- 
thereof for the benefit of such person ney-General. 

or persons as shall appear to the said (5) Darley on the last day of Term 

Court to be interested therein, (such obtained a rule nisi to set aside this 

person or persons from time to time order on the ground that it ought not 

giving satisfactory security for paying to have been made ex parte, and upon 

all such costs as shall arise from the other grounds appearing by an affidavit 

said suit^ or any part thereof) such of the administrator. 
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HOARE Ain> othbbs v. HATFIELD. 



Mwrch2&, Absent DrfendanU* Act — Oamithee — EjuUable AsaigwmeaL 

M. and Co., as consignees of a ship, received moneys on account of freight^ and 
after disbursements retained £185 odd in their bands. Certain acconnts for 
necessaries supplied to the ship were passed by the captain as correct, and pre- 
sented at the office of M. and Ck>., who promised' to pay them on the next Tnesday, 
that being their usual pay-day. In the meantime a writ of foreign attachment 
under the Absent Defendants' Act, taken out by the Plaintiffa, who had commenced 
an action under that Act against the Defendant^ a part owner of the ship reaideiit 
in England, was served on M. and Ck>. 

Held (per Habgbavb and Faucett J.J., dissentiente Sm Jamxs Mabtin, C. J.), 
that the accounts which had been recognized and promised to be paid by M. and 
Co. were "prior claims or liens" within the meaning of section 6 of the Absent 
Defendants' Act. 

Held also (Sm Jambs Martin, C.J. dissenJtieinte)^ that the Garnishees were 
entitled to be paid the reasonable expenses of their attendance by the Plaintiffs. 

This action was brought against a part owner of the ship ^'Aros 
Bay," resident in England, to recover damages for the non-delivery 
and delivery in a damaged state of certain goods shipped by that 
vessel, for which the Plaintiffs held a bill of lading. Upon the usual 
affidavit by one of the Plaintiffs, a writ issued, directed to the Sheriff 
of New South Wales, commanding him to attach in the hands of 
David Wilson and James Cullen, carrying on business together in 
Sydney, under the name, style, or firm of Mason Brothers, all 
Isolds, hereditaments, moneys, securities for money, chattels, and 
other property which the Defendant was possessed of, or entitled to, 
or otherwise beneficially interested in, and which should be in the 
custody or under the control of the said David Wilson and James 
Cullen, at the time of his serving them with the writ ; and also all 
the sums of money in which the said David Wilson and James Cullen, 
or either of them, should be indebted to the Defendant at the time 
of such service ; and further to summon the said David Wilson and 
James Cullen to appear before the Court to be examined touching 
the premises. 

The Plaintiffs and the Garnishees came before Faucett, J., in Cham- 
bers, on the 29th of December, 1877, upon the return of the above 
writ. It was objected that the Garnishee could not be represented 
by counsel, and Whiting v. Throsby (1) was referred to. The learned 
Judge followed that case and allowed counsel to appear. The follow- 
ing evidence was then taken : — 

(1) 11 S. C. R. 134. 
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David Wilson: I am carrying on business in Spring Street^ Sydney, 
in partnership with Xames Gullen, under the name of Mason Brothers. Onums 
I know the ship called the '^Aros Bay/' She arrived here about two 
months ago, consigned to us as agents by the brokers. They are 
named^ I think, Flint, of London. I don't know a person named J. 
S. Hatfield. I have heard of him, but have had no communication 
from him. My brokers have communicated with me about him. 
They have told us that he is interested in the ship as owner or part 
owner. I hold no sum of money in my hands for him. There is 
a certain sum of money which the captain has authorised us to pay 
over to other people, and which we hold for these people. These 
moneys are the proceeds of freight carried in the ship : they are all 
in this paper. These are creditors of the ship whose accounts are 
signed by the captain authorising us to pay, amounting to £184 
18s« lid. The amount of freight we received was £1133 4s. 2d. 
There is a number of disbursements actually paid shown here, leaving 
a balance of £195 9$. 4d., out of which the £184 13s. 1 Id. is to be 
paid. If that were paid I would have a balance of only about £11. 
I have had a conversation with all these creditors ; they claimed their 
moneys, and I admitted their claims, but told them I had received a 
writ of attachment. They had previously applied, and we had told 
them that on Tuesday, our usual pay-day, they would be paid. That 
was before I received the writ. In the meantime I received the writ 
— on the Monday. The Plaintiffs had made a claim for some £13 
before I received the writ. . There were some claims for salt water 
damage, and goods short-landed. I believe the Plaintiffs sent in 
some of these claims. We admitted the liabilities of the Plaintiffs (2) 
to a few pounds out of the £12. There was a dispute as to quantities 
out of the £12. There was a further claim of about £190 made 
by the Plaintiffs. That was before the captain went away. This is 
a copy of one of the bills of lading that came out of the ship, and 
under which Frazer and Co. (the Plaintiffs) received their goods, and 
were to receive their goods. The captain's name is Wilkins. He 
was here over a month. I have heard that the captain was 

discharged shortly before the ship left 

We have no ' claim on account of our firm — ^not on the 

£195 9s. 4d. We disbursed all the moneys out of the £1100 
before we received the writ. The £184 13s. lid. had been signed 
for by the captain and promised to be paid by us on the following 
Tuesday before the writ was issued. £95 was due to the Newcastle 
<]Iompany for towing the ship from Newcastle to Sydney. A. Wright 

(2) Sic. 



I 
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(yrHMBA ^^<^ ^^* ^^* ^^^ repairs to ship. Playfair for provisions supplied to 
_^ ship. They were all necessary expenses. Allerding and Co. are the 
chronometers. There was a number of other claims admitted — £126. 
The pay-day was for our own convenience. Out of the j6126 one 
was to Wolfen and Co., <£55 for goods damaged by breakage. That 
was an admitted claim before I received the writ^ and I promised to 
pay it on Tuesday. These moneys were all paid in to the credit of 
our firm. We promised to pay as agents for the ship. The creditors 
looked to us^ but we considered we had ample funds and we could 

pay. 

James Watson : Some of the goods mentioned in this bill of lading 
did not arrive — some raisins^ whiting, whiskey, and geneva were short- 
landed to the extent of £12 48. 4d. Other goods were damaged to 
the amount of £191 15s. lOd. 

Faucett, J. took time to consider, and on the 4th of January 1878 
delivered the following judgment : " Holding that, for the purpose of 
this application, the cause of action arose within the colony, but 
having expressed my opinion against the application, except as to one 
item, on which I desire further information ; at the request of Mr. 
Stepheriy counsel for the Plaintiffs in the action, I suspend my decision 
until the first week in the ensuing Term, and direct the attachment 
to remain in the meantime as it is.'' 

Butler Q.C. and Stephen now appeared for the Plaintiffs and cited 
the following authorities : Thomson v. Simpson (8) ; Field v. Megaw 
(4) ; Bum v. Carvalho (5) ; Fisher on Mortgages (6) ; Hophinson v. 
Forster (7). The claims of the other creditors were not "bond fide 
prior claims or liens'' within the meaning of the Absent Defendants^ 
Act. 

Darley, for the Garnishees. 

Sib James Martin, C.J. In this case the Garnishees, in whose 
hands certain moneys have been attached, are the consignees of a ship 
of the Defendant, who is sued for damage done to goods brought in 
that ship to this colony and consigned to the Plaintiffs. The fund in 
their hands consists of moneys earned by the ship as freight. On the 
return of the writ the matter came before Mr. Justice Faucett in 
Chambers, and he has referred two questions to the full Court. I am 
of opinion that " bond fide prior claims or liens" under the Absent 
Defendants' Act must be charges upon the funds in the hands of the 
Garnishees ; not mere claims sent in, even if recognised. There 

(3) L. R. 5 Ch. 659. (6) Vol. I. pp. 81, 82 ; 3rd Ed. 

(4) L. R. 4 C. P. 660. (7) L. R. 19 Eq. 74. 

(5) 4 Myl & Or. 690. 
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ought to be some assignment of the fund to amount to a speciiic Hoarb and 
charge. Here eight or nine persons who had claims against the ship ^ 
sent them in to the Garnishees after they had been passed by the Hatfoeld. 
master of the ship. Certainly a promise was made by the Garnishees 
to each of these persons that he would be paid ; but I think that that 
did not create a charge on the moneys in the hands of the Garnishees. 
That appears from the leading case of Bum v. Carvalho, I fail to 
see here any assignment of the fund which is of any avail against the 
Plaintiff's claim. That being so^ it appears to me that the attachment 
ought to be enforced. 

Habgbaye^ J. This Garnishee Act is a most useful one. In 
effect it says : " If you can find any money belonging to the Defen- 
dant^ whom you cannot find, in the hands of any one else, you may 
attach it.'' But here are claims which are prior in date. No 
Garnishee by force of this Statute can touch funds with claims upon 
them like these. I think the view Mr. Justice Faucett took in Cham- 
bers was right. 

Faucbtt, J. I think I was right in Chambers, and am the more 
convinced after hearing the argument. I think there is only one 
question before the Court, whether there was an existing ''prior 
claim or hen" on this fund. The question of assignment does not 
arise, for, the moment the property is assigned, it ceases to be 
operated upon by the Statute, inasmuch as it has ceased to be the 
property of the Defendant. It seems to me a mistake to speak of an 
assignment as being necessary under this Act. Here there was an 
existing fund, collected for the captain by the Garnishees. The 
captain had full power and control over this fund. He directed the 
agents to pay this fund amongst his creditors, and what can it matter 
whether the creditors had notice or not ? Mason Brothers actually 
agreed to hold the funds for that purpose. I am of opinion that the 
whole sum of £184 and also the £11 come under the same circum- 
stances, although Wolfen's claim was not signed by the captain. The 
attachment ought therefore to be dissolved. 

Stephen on the question of costs. The Garnishees are not entitled 
to costs. As they can only appear by counsel, by leave of the Court, 
the Court has no power to grant any. 

Sib James Martin, C.J. I think that is so. 

Habgbaye, J. As the Garnishees have been brought here by the 
Plaintiffs, and the Plaintiffs have failed, I think they are entitled 
under the 5th section of the Act to have their " reasonable expenses" 
paid by the Plaintiffs. 
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Paitcett, J. I concur with Mr. Justice Hargrove, 

Attachment dissolved. The Garnishees 

to be allowed their reasonable 

expenses. 
Attorney for Plaintiffis— ^. Russell. 
Attorneys for Gtumishees — Spain ^ Sly. 



1878. Ex PABTB WILLIAM TAYLOR. 

March IL Admissio7i of Attomeya — New RtUes — Validity of Rules made by majority of the 

Judges. 

The Court (Hjlrgeavb J. dissentiente) made an order that the Applicant (an 
articled clerk who had completed his term of service under the old Rules) should 
be admitted to examination, although six month's notice of the books in which the 
examiners intended to conduct the examination had not been given in accordance 
with Rule 17.of the 18th of December, 1877 ; but refused to dispense with payment 
of the fee of £10 imposed by Rule 22. 

Per Sm James Martin O.J. and Sm W. Mannikg J. (Harorave J. dissentiente), 
the Rules of the 18th of December, 1877, are valid though signed by three Judges 
only. 

PiLCHER moved on behalf of William Taylor^ an articled clerk who 
had completed his term of service, that he might be allowed to 
present himself at the examination which was to take place in a few 
days, tiotwithstanding that six months' notice of the books in which 
the Examiners intended to conduct the examination had not been given 
as required by Rule 17 (1); and that the Court would dispense with 
the payment of the fee of £10 directed to be paid to the Examiners 
by Rule 22 (2). The Rules had been made and the Examiners 
appointed within less than six months before the examination was to 
take place. As to the fee, the Applicant had become an articled 
clerk under the old Rules which imposed no fee for examination. 

Sib James Martin, C.J. I do not think we should make the order 
for the remission of the fee of £\0. It was not intended as a tax, but 
as a remuneration to the Examiners for work actually done by them. 
I think we ought to make the order for the examination of the Appli- 
cant forthwith. 
(1) Reg. Gen. 18th December 1877 ; (2) Keg. Gen. 18th December 1877 ; 

Rule 17 : The board of examiners shall, Rule 22 : Every articled clerk shall 

from time to time, with the approval of before admission to his final 

the Judges, notify the books and por- examination in law, pay a fee of £10 
tions of books in which they intend, And such respective fees shall be by 
after not less than six months there- such Prothonotary paid rateably to the 
after, to conduct the final examinations Examiners by whom the respective ex- 
in law. aminations shall be conducted. 
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Hargrave^ J. I think all these new Rules for the admission of 
attorneys are altogether ultra vires. The Constitution Act (3) directs 
that Kules of this nature shall be made by ^ the Judges ;" but these 
are signed only by three out of the four Judges (4). I think it 
exceedingly inequitable to make any Rules at all affecting the status 
of existing articled clerks. I decline to make any order at all under 
these Rules. 

Sib W. Manning, J. Three of the Judges thought otherwise, 
and three of the Judges signed these rules. It is only justice to the 
Examiners that they should be paid this very moderate fee for a 
laborious task, and it is no injustice to articled clerks. On the other 
point I concur in making the order asked for. 

Sir James Martin, C.J. As the legality of the Rules has been 
called in question, the Court now decides in favour of their vaUdity. 

Order for admission to examination as asked. 



Ex PARTM 

Tatlgr. 



In the MAITEB OF AN ARBITRATION BETWEEN GEOEGE MEAKER AND Jgyg, 

JOHN BROWN. 



Arbitration — Reference of Criminal Information — Award had in part — Costs. 

It is illegal to refer an information for false pretences to arbitration. Where a 
criniinal information and an action were both referred, and the Umpire made 
distinct findings as to the costs of the two proceedings, it was held that the findings 
were separable and the award was good as to the costs of the action though bad 
as to the costs of the information. 

Where an action and all matters in difference are referred, the Arbitrators have 
power over the costs of the action. 

On the 14th of December, 1877, a rule was obtained, calling upon 
John Brown to show cause why he should not be ordered to pay to 
George Meaker or his attorney the sum of £31 7s. 3d., the amount 
of taxed costs under an award ; and also the costs of making the 
submission a rule of Court ; and also the costs of the application ; 
and why a writ of fi, fa, should not issue against the said John 
Brown for the amount of such costs. 

(3) 9 Geo. IV, c. 83, s. 16: It shall orders tonching and concerning 

be lawful for the Judges of the said the admission of attorneys. 

Supreme Courts in New South Wales solicitors, and barristers. 

and Van Diemen's Land respectively to (4) By Sir James Martin C. J., 

make and prescribe such rules and Faucett J., and SiR W. Manning J. 



March 15. 
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RE The reference to arbitration was as follows : — " Memorandum of 

lER 

Brown. 



Meakeb -^d Agreement made this first day, &c; Whereas certain diflFerences and 



disputes have arisen and are now pending between the said parties 
and an action is now pending in the Supreme Court of New South 
Wales, wherein the said George Meaker is the PlaintiflF and the said 
John Brown is the Defendant ; and an information against the said 
John Brown at the instance of the said George Meaker for obtaining 
money by false pretences is now pending in the Court of Petty 
Sessions at Bega; and it is agreed that all proceedings shall be 
stayed in the said action and in the matter of the said information, 
and that the same and all matters in difference between the parties 
shall be referred to arbitration ; now it is hereby agreed by and 
between the parties hereto to refer, and the, parties hereto do hereby 
refer, all matters in difference, all debts, trespasses and injury what- 
soever between them to the award, order, arbitrament, final end, and 
determination of [the Arbitrators], and in case they shall not agree, 
to the award of such person as the said Arbitrators shall appoint as 
Umpire ,* so as that the award of the said Arbitrators or Umpire be 
made in writing, under their or his hand, and ready to be delivered 
to one of them the said Geqrge Meaker and John Brown, or, if they 
the said George Meaker and John Brown or either of them be dead 
before the making of the same, to their respective personal represen- 
tatives requiring the same, on or before the 7th day of March next, 
or such further day as the said Arbitrators or Umpire may from time 
to time enlarge the time for making the said award by writing under 

their hands indorsed on this agreement And it is 

further agreed that the costs of preparing and executing these 
presents and the costs of the reference and the award shall be in the 
discretion of the Arbitrators or Umpire, who may direct to and by 
whom and in what manner the same or any part thereof shall be 
paid " 

An Umpire was duly appointed by the Arbitrators, and made an 
award, whereby he decided that Brown should pay all costs of the 
action up to date and also all costs of the criminal proceedings, and 
that each party should pay half the arbitration fees. The costs were 
taxed by the Prothonotary under the award at £31 7s. Objection 
was taken before the Prothonotary that the award did not direct the 
taxation of the costs; that the reference was bad as including a 
criminal charge ; that the award did not show that the Arbitrators 
had been unable to agree ; and that, as the reference was silent as to 
the costs of the action, the only costs which could be allowed were 



J 
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those of the reference and the award. The Prothonotary overruled Be 
these objections. They were now urged again in opposition to the ^iro^^^ 
rule nisi. 

Davis, in support of the rule^ was stopped by the Court. 

M. H, Stephen shows cause. Criminal matters are not referable 
to arbitration : Keirv. Leeman {\), CoUins v. Blardem (2). The whole 
award is therefore bad. But if good in part^ still the costs of the 
action were not referred^ and therefore no award could be made as to 
them. 

Per Curiam (3). It is illegal to refer such a matter as an 
information for false pretences to arbitration^ and therefore the award, 
so far as regards the costs of that information, is bad. But the other 
findings in the award are distinct and separable. Where a cause and 
all matters in difference are referred the Arbitrator has power over 
the costs of the cause, and the award as to the costs of the action is 
good. The costs of making the submission a rule of Court must be 
disallowed, as that proceeding was unnecessary. 

Rule absolute as regards costs of the 
civil action. 

Attorneys for Meaker— ASjpatn Sf Sly. 
Attorneys for Brown — Stephen ^ Laurence. 

! (1) 6 Q. B. 308. (3) Sir James Martin 0. J., Harobayb 

I (2) 2 Wila. 341. and Sir W. Manning J.J. 



CASES 



ARGUED AND DETERMINED 



IN THE 



SUPREME COlTttT OF NEW SOUTH WALES 



IN THB COHMON LAW JURISDICTION, 



DURING THE SECOND TERM, 1878. 



jy^l2, MITCHELL v, LETHBRIDGE. 

Statute qf Limitatiofu — Evidence qf Possession — Ejectment. 

The Defendant had occupied two unfenced sections of land, to which the Plaintiff 
made ont a good documentary title, uninterruptedly since 1864. Two flocks of sheep 
were constantly kept on and ran over the land, and there was a hut and sheepyard 
there, which were always in the occupation of one of Defendant's shepherds. The 
boundaries of the sections were well known to the Defendant and his shepherds, 
and sheep were fed up to and over the marked lines. Other acts of ownership by 
the Defendant, such as impounding cattle upon the land, were shown. The Plain- 
tiff gave evidence tending to show a mixed occupation of the land by all the 
neighbours' cattle in common. The jury found a verdict for the Defendant. 

Held that there was sufficient evidence of the Defendant's possession and that 
the Court would not disturb the verdict on the ground that it was against evidence ; 
(Haroravb J. dissentiente). 

Ejectment. At the trial before Sir James Martin^ C.J., at the 
Sydney May Sittings^ the Plaintiff proved a good documentary title^ 
beginning with a grant from the Grown dated in 1837. The Defen- 
dant then gave evidence of possession by his father, brother, and 
himself from 1834 continuously. The Plaintiff by his case in reply 
set up a mixed possession, calling witnesses to prove that all the 
neighbours in the district ran their cattle over it in common. The 
jury found a verdict for the Defendant. 
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Davis now moved for a rule nisi for a new trial on the ground that Mitchill 
the verdict was against evidence. The facts and arguments sufficiently Lethbridoe. 
appear from the judgments. 

Sib James Martin, G.J. This action was brought to recover 
possession of two sections of land situated a few miles from the town 
of Singleton. The Plaintiff proved a good title by deed going back 
as far as 1839. It was not contested that the Plaintiff had made out 
his title, but the Defendant set up the defence of possession under 
the Statute of Limitations. The occupation relied upon consisted in 
building and using a hut on one of the sections, and putting 
and keeping two flocks of sheep in' the neighbourhood of the 
hut continuously from 1834 to the present time. During the 
whole of that period sheep of the Defendant appear never to 
have been off that land; sometimes there was one flock, some- 
times there were two ; sometimes there were two shepherds there, 
and two sets of hurdles ; and the persons in charge had knowledge 
of the boundaries, not only of these two sections, but of others in 
the neighbourhood. The surveyors' marks were well known, and 
these two pieces of land were spoken of as Hughes' sections (Hughes 
being the name of the grantee). It appeared from the evidence that 
the marks, the extent, and direction of the boundary lines of these 
two sections were as well known as if they had been actually fenced 
in. Then there was evidence on the part of the Defendant that 
while he was in occupation in this way his sheep grazed out daily 
two miles and more than two miiles in all directions from the hut. 
That of course involves a grazing over the whole area of the two 
sections. While the sheep were grazing in this way cattle used to 
come on the land, but, according to the Defendant's evidence, only as 
stragglers and strangers, in small numbers, just as, in the case of a 
person who was in undisputed possession of his own land, some cattle 
would always stray upon it, if it was unfenced. Cattle, of course, 
take no notice of imaginary lines, and will stray upon anybody's land 
so long as there is no fence to stop them. According to the Defen- 
dant's witnesses there were only casual trespasses upon the land by 
these cattle. Some of Scott's stock were occasionally on the flat 
near the creek, as it was good land and there was nothing to prevent 
the cattle going there. Notwithstanding the presence of the 
cattle the sheep were always at the station and were taken out from it 
every morning and brought back to it every night. On the other hand 
there was evidence given for the Plaintiff that cattle were on the land 
in dispute, not only in the way stated by the Defendant's witnesses, 
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MiTOHELL but also in a more regular and systematic way; that they were 
LsTHBRiDGB. ^^^^ there to graze and were herded there. One witness spoke to 
that taking place in 1845 and 1847. Now if that had been the only 
evidence the verdict would have been clearly wrong, unless indeed the 
Defendant had been in exclusive possession before and the Statute had 
commenced to run. 

The evidence on both sides went to the jury, and all the points in the 
ease were ably argued by counsel. I summed up and pointed out to 
the jury that if the Defendant's possession was in common with other 
people, if other people were also in possession with their cattle, the 
Defendant could not rely on his possession for the purpose of ousting the 
true owner. The Statute did not commence to run till there was ex-> 
elusive occupation by some person other than the rightful owner ; and 
if there was a mixed occupation, the possession of the Defendant 
amounted to nothing. If on the other hand, there had been an exercise 
of dominion by the Defendant to the exclusion of all other persons, and 
the cattle had only came upon the land as stray trespassers, then I 
told the jury that his possession would be sufficient to get rid of the 
Plaintiff's title by deed. According to my recollection, if my charge 
leaned either way, it inclined in favour of the Plaintiff, for I confess 
I have a prejudice (which it is difficult to avoid showing) in favour oi a 
legal title. The jury went out and upon half-an-hour's consultation 
returned a unanimous verdict for the Defendant. 

We are now asked to grant a rule on the ground that the verdict 
was against evidence. We ought not, I conceive, to put ourselves in 
the position of jurors and decide which witnesses were the witnesses 
of truth. The evidence in these cases of possession is necessarily very 
vague. A long period has elapsed since the occurences of which the 
witnesses speak, and there was nothing at the time to impress the 
circumstances on their memory. A great deal of uncertainty must 
inevitably surround evidence of this kind. Jurors often have difficulties 
in coming to a correct conclusion, but they are the persons to decide 
the truth, and in this case they have decided in favour of the 
Defendant. If the verdict had been the other way I should have been 
equally strong in refusing the rule ; indeed it may be that I should 
have been better pleased if the verdict had been the other way ; still 
there was evidence both ways. I therefore think that acting on the 
rule that this Court has uniformly followed for many years, viz., not 
to interfere with the verdicts of juries unless we are of opinion that 
they are clearly and manifestly wrong, we ought not to make a special 
rule for this case merely because it is an action of ejectment in which 
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the Defendant relies on the Statute of Limitations. I think it would Mxtchkll 
be a waste of time and injurious to the administration of justice to L^rHEMroE. 
put these people to the expense of another trial. 

Hargraye^ J. This is a very important case. The facts are 
almost precisely the same as in Laing v. Bain (1). I think that there 
ought to be a rule nisi on the ground that there was no clear un- 
ambiguous evidence of exclusive possession. I think Mr. Davis is 
perfectly right in the construction he puts on the decision in Laing v* 
Bain. Here it appears that the sheep fed not only up to but across 
the boundary line; the occupation therefore was not up to definite 
boundaries. Then the fact that hurdles were used and shifted from 
place to place as required shews that the occupation was merely 
temporary^ and not with the intention of exercising dominion over the 
land. The rule laid down in Laing v. Bain by His Honor the Chief 
Justice and concurred in by me was^ that if a man claims by possession 
he must make out the boundaries of the occupation just as clearly as 
if he claimed under a conveyance^ and also that there must be un- 
ambiguous acts of possession such as were notice to all the world. 
And there is no question about that law. It was again affirmed by 
this Court on a second application for a new trial in the same case (2). 
Here the Defendant's acts were ambiguous ; they were quite consistent 
with his occupation being a mere trespass upon land which confessedly 
belonged to another. It seems to me^ therefore, if the Defendant's 
evidence was such as it has been described, that at any rate a rule 
to show cause ought to be granted on the ground that the evidence of 
possession was not such as is required by the law as laid down in 
Laing v. Bain, 

Sir W. Manning, J. I think the rule ought not to be granted 
in this case. His Honor has stated that there was evidence on both 
sides and that he would have been quite as well satisfied if the verdict 
had been the other way. His Honor has also stated that he left the 
case to the jury under rather a prejudice in favour of the legal title, 
whether he showed it or not in his charge. I can understand such a 
prejudice in a case like that of Laing v. Bain, where the circumstances 
were entirely different, where many of the persons entitled had been 
for years out of the colony and the only occupation was by a 
shingle splitter who put up a hut on a small portion of the 
property. But here, where the jury found that the Defendant had 
been in occupation of the land for forty-four years, and when this land 

(I) Knox 28. (2) Knox 264. 
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Mitchell was bought by Hughes^ a Sydney merchant, either for specula- 
Lbthbridge. ^^^^ ®^ otherwise, and absolutely nothing done by him to it for many 
years ; when it was conveyed to another who has been equally supine, 
and nothing whatever has been done by way of assertion of title from 
1837; I think there ought to be no prejudice in favor or the legal 
title. If we incline at all I think we ought to incline in the direction 
of the policy of the law. If the Plaintiff has lost his title he has 
lost it by the laches of those under whom he claims. On these 
grounds I think that this case is very unlike Laing v. Bain in its 
origin ; it is unlike it also in the circumstances of the occupation. 
There possession was sought to be made out by an occupation with a 
few head of cattle tended by a boy, and by cutting shingles on the 
land. Here the occupation was with sheep, and I always consider 
possession with sheep as more definite, especially when, as in this case, 
they are shepherded, or taken where they graze by the will of man 
and under his control. The feeding of sheep over a tract of country 
is infinitely more pointed as an act of dominion than merely allowing 
cattle to roam over it. If Mr. Lethbridge had been the purchaser of 
the land, very much the same thing would have occurred as has 
actually occurred. And I cannot go quite so far as his Honor the 
Chief Justice seems to have gone in his ruling. I do not contend 
that if land were used as a general common there would be any 
possession as against the legal owner, but I cannot admit that if A. 
and B. have had a mixed occupation, that is not sufficient possession 
within the Statute. It is rather a question between the two 
occupants than between the owner aud either of them. Something 
also turns upon the nature of the building on this land. In Lairuji 
V. Bain it was a house for the purpose of residence ; but a hut 
used as a sheepstation is more a centre than a spot of occupa- 
tion. It is put there as a centre from which the sheep may run all 
around it. Still I will go so far as to say that if the jury had found 
the other way I would not have disturbed the verdict. The matter 
was properly a question for them. 

Rule refused. 
Attorneys for Plaintiff — Spain Sf^Sly. 



J 
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Ex PABTB CLINTON. ^^'^ ^^' 

Articled Ckrha — Practice, 

A Clerk was articled in his seventeenth year. The Court refused to admit 
him to examination after serving five yean. 

C. J. Manning applied on behalf of W. Clinton^ an articled clcrk^ 
for an order of the Court admitting him to the final examination. 
The rules of Court provide that a person shall not be less than seventeen 
years of age and shall be approved of by the Judges before entering 
into articles. The Applicant entered into his articles in his seventeenth 
year under a mistaken belief that he had attained the necessary age, 
and five years of service under his articles have expired. In ex parte 
Tebbs (1) and ex parte Bousfield (2) the Court allowed a clerk to be 
examined though he was under the proper age. Here the applicant 
is of the proper age to be admitted, though he entered into articles 
too young. 

Habobaye, J. As the Applicant has not served the required term 
of five years since he was seventeen, he merely wasted the time he 
served before that age. , 

Faucett, J. Although it was by mistake, a material fact was 
suppressed. If the Judges had been informed at the time that the 
Applicant was not seventeen they would not have allowed him to 
enter into articles. And I cannot see why he should be in any better 
position now than if he had been articled at the proper age. 

Sib W. Manning, J. I am of the same opinion. I think an 
'articled clerk must serve the whole term of five years from the age 
of seventeen. 

Application refused, 

(1) 9 DowL 151. (2) 9 Dowl. 616. 
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jyfne 7. THE QUEEN v. BLACK. 

Crvnmai law — Destroying shrubs — Stigar canes — 7 <fc 8 Geo, IV, c. SO, «. 19. 

Sugar canes are not shrabsjwithin the meaning of section 19 of the Act 7 & 8 
Geo. IV, c. 30 (1). (So held by Sm James Mabtin C.J. and Sib W. Mannivg J., 
Habgrave J. dissentiente). 

Case stated for the opinion of the Court under the Act 13 Yiet.^ 
No. 8^ by the learned Acting Judge at the Grafton Circuit Court. 

"The Prisoner was tried before me at the Circuit Court, Grafton, 
during the present month on an indictment which contained two 
counts framed on the 19th section of the Imperial Act 7 & 8 Geo. lY, 
'C. 30 (adopted in this colony), wherein he was charged with feloniously, 
unlawfully, and maliciously setting fire to certain shrubs, to wit, 
sugarcanes, growing on a certain close adjoining to the dwelling house 
of one William Newby. In the course of the trial it seemed to me 
doubtful whether sugarcanes would come under the denomination of 
shrubs, and, with a view of having the point argued hereafter, I ruled 
that they would. The Prisoner was found guilty and is now under- 
going his sentence in Darlinghurst Gaol. I reserved the following 
question for the consideration of their Honors the Judges of the 
Supreme Court, viz. : — ^Whether I was right in ruling that sugarcanes 
were shrubs ? James S. Dowlino/' 

RofferSf who appeared for the Crown, stated that he had not been 
able to find any authority in support of the ruling. 

No counsel appeared for the prisoner. 

Sir James Mabtin, C. J. The prisoner in this case was indicted 
under the Act 7 and 8 Geo. lY, c. 30, s. 19, for destroying certain 
shrubs in a close adjoining a dwelling house. It is stated that the 

(1) 7 & 8 Geo. IV, c. 30, s. 19 :— If guilty of felony and if any 

any person shall unlawfully and maU- person shall unlawfully cut, break, bark, 
ciously cut, break, bark, root up, or root up, or otherwise destroy or damage 
otherwise destroy or damage the whole the whole ar any part of any tree, sap- 
or any part of any tree, sapUng, or ling, or shrub, or any underwood, res- 
shrub, or any underwood, respectively pectively growing elsewhere than in 
growing in any park, pleasure-ground, any of the situations hereinbefore 
garden, orchard, or avenue, or in any mentioned, every such offender (in case 
ground adjoining or belonging to any the amount of the injury done shall 
dwelling-house, every such offender (in exceed the sum of £5), shall be guilty 
case the amount of the injury done of felony and being convicted thereof, 
shall exceed the value of £1), shall be &c., <&c. 
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shrubs in question were sugar canes. What has been submitted for Tee Quebk 

the opinion of the Court is whether sugar canes are shrubs within biXck. 

the meaning of the 19th section. No English case throws any light 

on this question^ as might have been expected^ for sugarcanes do not 

grow in England^ though other plants do grow there which come 

under the same denomination. Still the question appears not to 

have arisen^ and we have to decide this case as one of first impression. 

In the case of Rex v. Hodges (2), Parke J. says that these statutes 

of the 7th and 8th years of George IV should receive a strict 

construction, but that is the only rule the cases furnish us in dealing 

with this point. 

I think that " shrubs " within the meaning of this section must 
be small trees. It may be difficult to define exactly what is included 
under the term, and the only way to do it is by giving illustrations. 
I may mention three plants that may properly be called shrubs — a 
gardenia, a laurel, a lauristinus. They are all too small to be called 
trees ; they have wood of a certain hardness and branches of some 
extent ; in a word, they have all the characteristics of large trees on 
a smaller scale. At what height or extent of branches a shrub 
ceases to be a shrub, and is called a tree, may be a difficult question 
to decide when it arises. At present we have only to consider 
whether sugarcanes are shrubs, and it appears to me that they are 
not. Sugarcanes are classed among the grasses with Indian com, 
sorghum, and other plants of a like kind, and it would be doing 
violence to the language of this section to hold that they come within 
the term " shrub.^^ Section 22 refers to vegetable products much 
more like sugarcane, and strengthens the construction I have put on 
this section. If sagarcane could come under any section of this 
Act it would more properly come under that. I am, therefore, of 
opinion that the ruling was v^ong and the conviction ought to be 
set aside. 

Habgrave, J. These Acts, having been adopted, must be 
applied by us in the administration of justice in this colony so far as 
we can apply them to the altered circumstances of the colony. The 
question we have now to decide is whether sugarcane comes within 
the 19th. section of this Act. In order to discover the meaning of 
particular words in a section we must read the whole section. The 
section makes it an offence to destroy or injure ^' any tree, sapling, or 
shrub, or any underwood.'' It seems to me that the Legislature in 

(2) M. & M. 343. 
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Thb Queen using those words was only looking to the size of the vegetation, and 
BiI^cK intended to include everything not an annual crop, such as com, 
oats, &c. Anything growing which was intermediate in size between 
underwood and trees, was to be protepted. The words ''sapling^* 
and " shrub " are only given to illustrate the different degrees of 
size, and it seems to me that sugarcanes, being smaller than " trees '* 
and higher than " underwood,'^ come under the word " shrubs " in 
the section. Again, other words used in the section are as much 
applicable to sugarcane as to shrubs strictly so called. It can be 
" cut ** or " broken,*' and it has a " root,'* which may be pulled up. 
Reading the verbs and substantives in the section in connection with 
each other, I think that sugarcanes come within the terms of the 
section, and that the conviction was perfectly right. 

Sir W. Manning, J. I think that sugarcane is not a shrub 
within section 19. It is more like the things mentioned in section 
22 (3). Whether it would exactly come under the words used in 
that section, I am not quite sure. It could not have been within the 
contemplation of the persons who passed the Act, but nevertheless 
it might very well be argued to be " a cultivated plant used for the 
food of man or beast.'' But however that may be, I think it is 
clearly not within the 19th section. In construing that section the 
word *' shrub '' must be judged in connection with the words with 
which it is associated, according to the common rule of construction, 
nosdtur a sodis. Again we must give the word " shrub " in the 
second part of the section the same meaning as it has in the first part. 
There it is clearly confined to such shrubs as are usually grown for 
ornament '^ in any park, pleasure ground, garden, orchard, or avenue, 
or in any ground adjoining or belonging to any dwelling-house.'' 
We must not divorce the word from its collocation with these hmiting 
expressions, though, if the words ''tree, sapUng, shrub, or underwood'* 
stood alone, " shrub " might be said to refer to anything more than 
"underwood," and less than "tree." Then what is the mischief 
provided against ? " If any person shall cut break, bark, root up^ or 
otherwise destroy." Sugarcane may certainly, be cut, broken, or 
rooted up ; so may any other of the grasses, which are confessedly 
not included in this section — ^but it cannot be " barked." I therefore 
think it is not a " shrub " within the meaning of this section. If 

(3) 7&8G«o. IV, c. 30, s. 22. If any used for the food of man or beast, or 

person shall unlawfully or maUciously for medicine, or for distilling, or for 

destroy, or damage with intent to dyeing, or for or in the course of any 

destroy, any cultivated root or plant manufacture, growing in (my land, &c. 
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we are to consider the word "shrub" standiDg alone, and without TraQinKr 
reference to the other terms in the section, it seems to me that some Blam. 
things which are grasses, (bamboos, for instance) may properly be 
called " shrubs." But then they have branches, whereas sugarcane 
in its growth is much more like Indian com. Further, section 22 
shews that such vegetable productions as this were not meant to be 
included in the 19th section. 

Conviction set aside. Prisoner to be 
discharged from custody. 



THE QUEEN r. CHARLES SMITH. Junel, 

Criminal Law — Forgerjf — Informal Cheque, 

Prisoner was indicted for forging a warrant or order for the payment of monej. 
The words "Thirteen pounds seyen shillings " were written under and not above 
the signature. 

Held that the Prisoner was rightly conmitted. 

Prisoner was indicted jointly with two other persons before Sir 
James Martin, C. J., at the Circuit Court at Wagga Wagga, on a 
charge of forgery and* uttering. The two other Prisoners pleaded 
guilty, and Smith was convicted. 

The document said to be forged was in the following form. 

No. 76835 Hay, 1878. 

AA 

AUSTBALIAN JoiNT StOCK BaNK 
PAY JOHN KELLY OR BEARER 

j613 George Tullt. 

Thirteen founds seven shillings. 

The question reserved was whether this document was a warrant or 
order for the payment of monev* 

Donovan, for the Crown, in support of the conviction, was not 
called upon. 

The Prisoner was not represented. 

Sir James Martin, C.J. The fair test is whether, if the cheque 
had been signed by Tully and the Bank had paid it, could Tully have 
resisted their claim against him on the ground that it was not his 
cheque 7 It seems to me he could not. 

Har^rave and Sir W. Manning, J .J., concurred. 

Conviction sustained. 
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June 7, 



THE QUEEN v. AH FOO. 

Criminal Law — Evidence — Reputed name of Prosecutrix. 

Upon a charge of wounding 'a woman named K K. the woman herself was 
not called as a witness, and the only evidence of her name was that she called 
herself by it. The prisoner was convicted. 

Held that the conviction was right. 

Case stated for the opinion of the Supreme Court under the Act 
18 Vict., No. 8, by Sir James Martin, C. J. The Prisoner was tried 
at the Deniliquin Circuit Court in April upon an information charging 
him with wounding one Emma Kennedy with intent to do her 
grievous bodily harm. The Prisoner was defended, and, at the 
request of counsel, the point that there was not sufficient evidence 
that the woman^s name was Emma Kennedy was reserved. The 
evidence bearing upon the point reserved was as follows : — 

*' I heard that Emma Kennedy was called . by some Mrs. Ah Foo. 
She said Emma Kennedy was her right name/^ 

"I heard it stated that she was known as Mrs. Ah Foo at 
Sandhurst. I never saw her or the Prisoner before Prisoner*s arrest.' 

''I don't know the woman's name: she told me that her real 
name was not Emma Kennedy, but that was the name she chose to 
go under." 

The woman herself did not appear as a witness. 

The Prisoner was not represented by counsel. 

Rogers, for the Crown, was not called upon. 

Sir James Martin, C.J. I don't think counsel should have 
reserved this point in this case. There is nothing in it. 

Hargrave, J. It is better to reserve points of this kind, in 
order that there may be no doubt in future, but I agree with his 
Honor that there is no ground for the objection. 

Sir W. Manning, J. I am of the same opinion. 

Conviction sustained. 
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THE QUEEN v. GEORGE RUSSELL. 
Criminal Law — Larceny of Oas. 

The Prisoner was convicted of stealing gas, the property of the Australian Gas 
Company. It appeared from the evidence that a secret pipe communicated with 
the supply-pipe leading from the main to the meter before it joined the meter, 
and supplied some of the burners in the Prisoner's house with gas. Objections 
were taken i^t gas was not the subject of larceny, that there was no taking, 
actual or constructive, that there was no severance, and that the gas was in the 
Prisoner's possession. 

Held that the Prisoner was rightly convicted. 

Case stated under the 13 Yic.^ No. 8. 

'^ Greorge Russell was convicted before me at Darlinghurst^ on the 
22nd ultimo^ on a charge of stealing gas^ the property of the 
Australian Oas Company. He was the tenant of a house in 
William Street^ Sydney^ which was supplied with gas from the mains 
of the Company^ his contract with the Company being for payment 
according to the quantity used^ as indicated by the meter. When he 
first held the house the meter was on the basement^ with a short 
supply-pipe from the street main ; but lately he had caused it to be 
removed to his shop above^ with a supply-pipe passing through and 
between the ceiling of the basement and the floor of the shop. On 
the arising of some suspicions as to his consumption of gas in 
comparison with the amount shewn by the meter, an officer of the 
company caused the pipes to be examined, and it was found that a 
secret pipe proceeded from the legitimate supply-pipe before reaching 
the meter within the space between the before-mentioned ceiling and 
floor. The verdict of the jury must be taken to have determined 
that the Accused had knowingly and fraudulently taken a part of his 
supply of gas through- the secret pipe, and therefore without paying 
for it. Upon the authority of the cases of Regina v. White (1) and 
Regina v. Firth (2) I held that there might be a larceny of gas, and 
that the facts, as determined by the jury, constituted such larceny. 
The Accused defended himself, and in the course of the trial took 
various legal objections, some of which he repeated on his conviction 
and before sentence, and which at his request I reserved for the 
consideration of the Court. In fact he submitted a paper containing 

(1) Dears, C. C. 203. (2) L. R. 1 C. C. R. 172. 
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The Queen eleven ^unds of objection to the verdict^ but tbe greater part of 

RuMLL. *^®^ ^^ ^^* involve questions of law and were not correct in respect 

of the facts they involved. I informed the Prisoner that all the 

questions of law which he raised in this paper should be submitted 

to the Court in Banco. 

The points are^ I think^ only the following : — 

1. That no taking, actual or constructive, was shewn. 

2. That there was no severance. 

3. That the goods (I presume gas) were in his possession. 

Perhaps I should add a fourth, which was taken in the defence 
though not stated in the papers, viz., as to whether gas can be the 
subject of larceny, and whether the facts which the jury found the 
Prisoner guilty of amounted to such a taking as constituted larceny. 

I append the paper addressed to me by the Prisoner, in order that 
the Court may form its own opinion as to whether any other of the 
points amount to questions of law, so as to come within the terms of 
the Act and of my reservation. 

W. M. Manning. 

It is not considered necessary to set out the paper addressed by 
the Prisoner to the learned Judge, as the correctness of the facts 
stated in it was questioned by his Honor. 

The Prisoner was not represented by counsel. 

Rogers, for the Crown, was not called upon to support the 
conviction. 

Per Curiam (3). After reading the case we are satisfied that 
there is nothing in any one of these points. 

Conviction sustained. 
(.3) Sir James Martin, C. J., Faucett, and Sir W. Manning, J. J. 
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BLACKWOOD v, DOBBIN. /«ne 17. 



Crown Lcmds Acta — " Land contcuning improvements " — CondithncU Purchase, 

The Plaintiff, a pastoral tenant of the Crown, placed improvements upon three 
measured portions. The improvements, which consisted principally of fencing, 
amounted in value to more than £40 on each of the measured portions. The 
Defendant selected two of the measured portions. 

Held (Sib W. Manning J. dubitante) that the selections were bad. 

The Defendant also selected a part of the third measured portion on another 
part of which there was a stock-yard of the value of over £200. 

Held that this selection was invalid inasmuch as a part of a measured portion 
could not be taken up without the approval of the Minister. 

Declaration. Trespass to part of the Currabunganong run 
under pastoral lease from the Grown to the Plaintiff. 

Fleas — 1. As to part^ not guilty; 2. As to the same part^ not 
possessed; 3. As to part^ being measured portions 75 and 89^ in the 
parish of Woononga^ county of Townsend. a conditional purchase under 
the Crown Lands Acts ; 4. As to auother part^ being measured portion 
88^ an additional conditional purchase in virtue of the conditional 
purchase of 7&, which adjoined 88 ; 5. As to the residue of the land^ 
payment into Court of £5. 

At the trial before Faucett, J. and a jury at Deniliquin Circuit Court, 
in October last, it was agreed between the parties that the damages 
paid into Court were sufficient in respect of the trespasses committed 
by the Defendant outside his selections and additional selection. It 
was admitted that the Flaintiff was the Crown lessee of the land ; 
that the Defendant's selections were validly made in point of form ; 
that the improvements erected by the Flaintiff on the land afterwards 
selected by the Defendant were on a reserve within the Flaintiff's 
lease; and that the improvements were made after the land was 
proclaimed for sale. The only contest at the trial was as to the value 
of the Plaintiff's improvements, and the jury found that the whole of 
the fencing (amounting in length to 365 chains) was worth £273 15s.^ 
the house £30, and a stock-yard £212. The plan shows the 
position of the measured portions, the length of fencing on each block, 
and the position of the other improvements. It was agreed that the 
question whether the Flaintiff 's improvements barred the Defendant's 
right of selecting should be reserved for the opinion of the full Court, 
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Blackwood and that the Talue of the fencings as found by the jury^ might be 
DoBBiir. distributed between the different measured portions according to the 
lengths of the fencing on each of them. A verdict for the Plaintiff 
for 40s.^ subject to the points of law reserved, was then taken by a 
consent. In March last a rule nisi was obtained to enter a verdict 
for the Defendant. 

Darley now moved to make the rule absolute. [The grounds taken 
in the rule nisi were reduced to one, viz., that the improvements put 
on the land by the Plaintiff had not the effect of barring the Defen- 
dant from selecting, as the Court was of opinion that the other points 
were not taken at the trial.] I admit that even if the lessee im- 
properly placed improvements of the required value on the land, it 
would not be open to selection. It matters not for what purpose the 
improvements are placed there or by whom ; the Act bars from con- 
ditional puchase all lands containing improvements. The only 
question is as to the value of the improvements. Now the fences were 
of no value at all. The fence surrounding land cannot be taken to 
be an improvement on the land. Besides the selector does not take 
the fence, he only takes the land within it. How can land bounded 
by a fence be said to " contain'^ that fence as an improvement ? The 
absurdity of relying upon dividing fences as improvements appears 
from this that they may be made use of twice over. If I attempt to 
select 75 I am told the fence which separates it from 89 is an im- 
provement which prevents my selection. Again, when 89 is selected 
the same fence is put forward as an improvement on 89. Section 5 
of the Lands Acts Amendment Act of 1875 enacts that ^^no 
improvements on any Grown lands shall exempt such lands from 
conditional sale or pre-emptive lease unless such improvements shall 
be of the value of £40 ; but, subject thereto, improvement on such 
lands shall be deemed su£Scient for such exemption, if they shall be 
of the value of 20s. per acre.'^ Here no one acre . of land can be 
shown to be improved to the value of 20s. 

Butler, Q,C. {M. H. Stephen with him) shows cause for the 
Plaintiff. If a person selects upon a measured portion, section 13 of 
the new Act shews that he must select the whole. And it has already 
been held by his Honor the Chief Justice at nisi prius in a case oi 
Cooper V. (yBrien (1) that if a person selects the whole of a measured 
portion containing improvements over the value of £40, the whole 
selection is invalid. Portion 75 is divided into two paddocks of 

(1) Tried at the Sydney Sittings in May, 1878. 
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whicli one containing about 50 acres is improTcd to the extent of Blackwood 
over £100. That has been taken up by the Defendant ; his whole dq^^j^ 
selection therefore cannot be good^ and as it is a measured portion 
and he has not complied with section 16^ he must take the whole or 
none. The only improvements on 89 are lines of fencing, and it is 
said that they are not improvements within the meaning of the Act. 
But the 40th section of the Amendment Act speaks of *' fencing or 
other improvements.^' It is also said that the fencing does not stand 
on the land selected ; but no such point was ever taken at the trial* 
The selection of portion 88 must be bad for two reasons. First it is 
an additional conditional purchase, so that if 75 is bad it is bad also. 
Secondly, if properly measured in accordance with the Act and regu- 
lations it would contain the stockyard which the jury have found to 
be worth over £200. 

Darley in reply. 

Sir James Mabtin, G.J. (after stating the facts and pleadings). 
It appeared at the trial that on portion 75 (which contained 238 
acres), there were improvements, in the shape of fencing and a hut 
which was built there, to the extent of more than £100 ; also that 
on 89 (which contained 205 acres) there were improvements 
amounting to upwards of £100 ; also that on the measured portion 
of which the Defendant's additional conditional purchase was a part, 
though not on the part selected by him, a stockyard worth more 
than £200 had been erected. The question for us now is whether 
any of these selections by the Defendant afford a defence to this 
action, and we have to offer our opinion on points which are now 
before the Court for the first time. 

In the first place it is clear from the terms of the 13th section of 
the Act of 1861, that no one is entitled to conditionally purchase 
improved land — no matter by whom the improvements were made — 
whether by the Grown Lessee or anyone else. By that section the 
privilege of conditional purchase was expressly limited to lands '^ not 
containing improvements.^' Then came the 5th section of the Lands 
Acts Amendment Act of 1875, which says that ^' no improvements 
on any Grown lands shall exempt such lands from conditional sale 
unless such improvements shall be of the value of £40.*' In other 
words, improvements are not, for the purpose of barring conditional 
purchase, to be regarded as improvements unless they amount to the 
minimum value of £40. But if they are of that value, then it 
follows, by virtue of section 13 of the former Act, that the lands 
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Blackwood containing them cannot be selected. Then the 13th section of the 
Dobbin, amending Act provides that ^^ Grown lands conditionally purchased 
shall, if measured by the authority of the Government previously to 
such purchase, be taken in portions as measured, if not exceeding 
640 acres, unless the applicant shall apply to purchase a part of such 
portions, and shall pay the cost of the survey by way of sub-division 
of the same and the Minister shall approve thereof/^ Now here 75 
was a measured portion of 228 acres, and contained improvements 
worth more than ^640. The whole of it, therefore, was not capable 
of being selected in one lot ; that would have been a violation of the 
Act, as the land contained improvements of the required value. And 
as the whole could not be taken up, so no part could be taken up, 
except with the approval of the Minister for Lands, and there is no 
evidence of such approval having been obtained. Therefore, if the 
selection is not good for the whole, it is bad altogether. I attach no 
weight to the fact that a line of fence was run across portion 75, and, 
with other fences, enclosed a small paddock of about 50 acres. The 
fence as an improvement is no more confined to the 50 acres than to 
the whole 228. I put my decision on the broad grounds that there 
were improvements on portion 75 to the value of over £40} that a 
person could not take up the whole without taking up land containing 
improvements, which would be contrary to the Statute ; and that he 
could not select the part which was protected by improvements 
without the sanction of the Minister, which he has not obtained. It 
follows, therefore, that the Defendant's conditional purchase was 
invalid. 

The same reasoning exactly applies to portion 89, and that selection 
was also bad. 

As to the selection marked 88 the defence fails on two grounds. 
In the first place it was an additional selection, taken up as adjoining 
the Defendant's former conditional purchase. If that, which was 
the foundation of the additional purchase, has gone, it must 
disappear also. Again, 88 is a portion of a measured portion of 
larger area, and could only be taken up in the way pointed out in 
section 13 of the Act of 1875. 

I therefore think that the verdict entered for the Plaintiff ought to 
stand, and that this rule should be discharged. 

Faucett, J. I am of the same opinion. I thought at the trial 
and still think that these selections were bad. First it is clear under 
the old Alienation Act that land improved to any extent could not be 
selected. The new Act fixes the minimum limit of the value of im- 
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provements^ which are to be of any avails at £40. I shall confine Blackwood 

myself to that amount^ for the only question we have to consider is dobbih 

whether measured portion 75 contains £40 worth of improvements. 

By the finding of the jury it does. The value of the house and 

fencings as determined by the jury, even if we take into account 

only half the fencing as belonging to this area, amounts to 

more than £40. I do not think it is necessary for the Court to 

assign the £40 worth of improvements to a particular acreage. If 

that were so I should feel considerable difficulty in fixing the 

particular portion of 40 acres in 75 which would be protected. But 

I cannot understand how we are to separate one part from another. 

The selector has taken up the whole portion^ and as he has done so^ 

and as that portion contains improvements^ I must determine that the 

selection is bad altogether. Section 16 of the New Act seems to 

me to have been intended to prevent a selector from coming in upon 

a measured portion containing improvements. The section does not 

say expressly that he is not to take it up^ but it says that he must pay 

the costs of the new survey and apply to the Minister for his approval. 

That is what ought to have been done in this case. The same 

reasoning applies to 89. It is quite clear to my mind both upon the 

evidence and on the finding of the jury that there were improvements 

to the extent of more than £40 on that measured portion. With 

reference to both these portions I assume^ as was assumed throughout 

at the trials that the fencing was within the boundaries of the land. 

Portion 88 must go with 75^ but in addition to that there is another 

reason for holding it bad. There is a stockyard on a part of the 

measured portion of which 88 is also a part. As a road divides the 

two parts no doubt the selector thought that the lower part was open 

to selection. But he ought to have asked the leave of the Minister 

before taking up a part of a measured portion^ and for that reason 

also his additional selection is bad. 

SiE W. Manning^ J. I am in very great doubt upon one point. 
My doubt is whether ^640 worth of improvements spread over the whole 
of 200 acres protects the whole. I have no doubt whatever about 75 or 
88, for these reasons : Portion 75 is divided by a fence into two blocks. 
One block contains 60 acres upon which are a house and other 
improvements, which amount to more that i660. Clearly therefore 
that part is protected, and if it is not competent for a selector to take 
up that part he cannot take up a larger part containing it. I am also 
clear as to 88. In the first place it is an additional selection ; and as 
the selection upon 75 is bad must fall with it. It is also a selection 
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Blackwood of part only of a measured block without the approval of the Min- 
BoBBnr. ister, and therefore in violation of section 13 of the Amendment Act. 
There is also evidence that if measured properly, in accordance with 
the directions in the Act, it would have included the stockyard, which 
was probably such an improvement as would have protected the whole 
portion. 

As to portion 89 I have some di£Sculties. I doubt whether £40 
spent in improvements spread over the whole acreage is sufficient to 
bar selection. Under the old Act if the land was worth £5 an acre 
unimproved, the improvements to be worth anything must have 
amounted to £5 per acre. The new Act makes 20s. per acre enough. 
The section runs in these words (his Honor read the whole section). 
I do not see my way clearly to say that where a block of 200 acres is 
surrounded by fencing, which is only worth iSlOO, the whole block or 
any of it is protected from selection. And the language of section 
16 adds to the difficulty. " The residue" applies well enough to a 
case like that of 75, where a definite part has been improved up to 
the requisite value, but not to a case where it is impossible to say 
what particular part of the block has been improved. I am bound to 
say that the inclination of my opinion is against the view taken by 
their Honors. On the other hand, as their Honors are clear upon the 
point, and as counsel for the Defendant declined to argue in favor of 
the view I have put forward, I do not express definite dissent, though 
I cannot get rid of the doubt. 

Rule discharged with costs. 

Attorney for the Flaintifi^ — Ochiltree, by McCarthy, Robertson ^ 
Fisher, 

Attorney for the Defendant — Gillott, by Iceton ^ FaithfuU. 
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MANNING V. THE NATIONAL FIRE AND MARINE INSURANCE. 

COMPANY OF NEW ZEALAND. 

Pleading — Marine Iiuurance — "Earning profits," 

In a declaration on a policy insuring a ship ** at £1,000 on profits," there was an 
averment that "divers profits within the meaning of the said policy were being 
made and earned and but for the loss hereinafter mentioned would have continued 
to be earned by the said ship, and that the Plaintifif was from the time of the 
making of the said policy and thence until and at the time of the loss hereinafter 
mentioned interested in the said ship and premises and in the said profits so being 
made by the said ship and thereafter to be made by the said ship as aforesaid to 
the amount of all the moneys insured by him thereon as aforesaid." 

Held that the averment was insufficient and that the declaration was bad. 

Declaration on a policy of insurance. [The policy (set out in the 
declaration) was in the usual form of a valued time policy on a vessel. 
The only material words were as follows : — " The said ship for so 
much as concerns the insured (by agreement made between the insured 
and the National Fire and Marine Insurance Company of New Zea- 
land the insurers in the policy) are and shall be valued at £1^000 in 
profits. In the sum of £1,000 (one thousand pounds) whilst em- 
ployed in the intercolonial trade with permission to trade to WoUon- 
gong, Warrnambool, Belfast and Circular Head ; against total loss 
only.'^] Averment that after the making of the said policy and 
between the times and dates mentioned therein the said ship was 
employed in the intercolonial trade within the meaning of the said 
policy^ and whilst so employed as aforesaid^ divers profits within the 
meaning of the said policy were being made and earned, and, but for 
the loss thereinafter mentioned, would between the said times and 
dates have continued to be earned by the said ship. Averment that 
the Plaintiff was from the time of the making of the said policy and 
thence until and at the time of the loss thereinafter mentioned 
interested in the said ship and premises and in the said profits so 
being made by the said ship and thereafter to be made by the said 
ship as aforesaid to the amount of all the moneys insured by him 
thereon as aforesaid, and that the said ship with the said other premises 
on board thereof, whilst being employed in the intercolonial trade 
within the date and times in the said policy mentioned, and in accor- 
dance with the true intent and meaning of the said policy in that 
behalf^ and during the continuance of such risk was, by the perils so 
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Manning insured against as aforesaid^ and not by any of the perils excepted^ 

National wholly lost ; and the said profits then so being made and earned by 

F. <fe M. Insxt- the said ship as aforesaid and profits thereafter to be earned, the same 

RANCB Co OF 

NbwZbaland being profits within the true meaning of the said policy and insured 
thereby^ became and were wholly lost to the Plaintiff within the 
meaning of the said policy, and a total loss in respect of the said 
profits to the amount of the said sum of £1^000 became and was 
payable to the Plaintiff. Averment of the fulfilment of conditions 
precedent. Averment of non-payment by the Defendants. 

Demubreb upon the grounds : 1. That the declaration shews that 
the Plaintiff had no insurable interest in the subject matter of the 
insurance ; 2. That the profits to be derived from the future earnings 
of a ship cannot be insured; 3. That, inasmuch as the policy covers 
the risk on a mere expectation^ such policy was ab initio void and of 
no effect; 4. That the said policy is a wager policy and therefore is 
illegal and void. 

M, i/« Stephen (Darley and Want with him) in support of the 
demurrer. We do not rely strongly on the two last grounds. Very 
probably the Court will be of opinion that the policy itself is good and 
that it is enough to use the word profits without more description. It 
is clear from Eyre v. Glover (1) that the profits on a particular 
venture may be insured. But there must be some subject matter on 
which the policy may attach. Here it is not shown what the profits are. 
In most of the English cases the profits insured are profits on goods 
actually shipped ; there is a distinct adventure initiated ; here it is 
not shown whether the profits are on the sale of goods carried in the 
ship, or on freight paid by other persons to the owner, or on charter- 
parties, or contracts for the use of the ship. [Sib James Mabtin G.J. 
refers to Flint v. Flemyng (2).] We do not dispute that authority. 
What we say here is that the declaration shows no profits on which 
the policy would attach. For all that is stated here the ship might have 
gone on a whaling voyage in January and have been lost in February, 
and the insurance company would have to pay the whole sum insured 
as profits on the whales that might have been caught. It is consistent 
with the declaration that what was insured by the Plaintiff and what 
he now seeks to recover was a mere speculation, a mere expectation of 
profits. In Eyre v. Glover the declaration states that the profits 
insured were on divers goods of great value actually on board. The 
Plaintiff is bound to allege and prove that the subject matter from 
which the profits were expected was actually in existence, and that he 

(1) 16 East 218, (2) 1 B. k Ad. 48, 
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was legally interested in it at the time of the loss ; Barclay v. Coimns MAinnNa 
(3) ; Lucena v. Crawford (4). In Barber v. Fleming (5) where the national 
insurance was on freight generally, the declaration sets out the ^'^M-Insu- 
charter-party under which the freight was being earned. Forbes v. NewZbaland 
Aspinall (6) shews that there was nothing in this case (so far as 
appears by the declaration) which was insurable. In Stockdale v. 
Dunlop (7) the pleadings state the circumstances under which the 
profits were expected to accrue. [^Wilson v. Jones (8) ; Murphy v. 
Bell (9) ; Kenfs Commentaries (10) were also referred to.] 

Davis {Butler Q,C. and C. J. Manning with him) for the Plaintiff 
in support of the declaration. The objection against the policy has 
been abandoned and the declaration is attacked only on the ground 
that it does not state specifically what the profits were, or how they 
were being made. But the declaration sets out the circumstances 
sufficiently without doing what we were not bound to do — pleading 
evidence. The policy is now, admitted to be good and it is not con- 
tested that profits may be insured without more description. Then it 
is averred that profits ^^ within the meaning of the policy^' were 
being earned and would have been earned but for the loss. How 
better could we state that a loss had occurred under the policy for 
which we were entitled to recover. All that is necessary in a declara- 
tion or a contract of this kind is to set out the policy, which is done 
at length, and to state a loss within the meaning of the policy and 
by the perils insured against. The policy is on " profits" and it is 
alleged that the same kind of profits as were insured were lost. If 
" goods^' are the subject matter of a contract it is sufficient in stating 
a breach to refer to them as " the said goods" without specifying the 
nature of them. Besides, even if the allegations in the declaration are 
too general, that is not a matter for demurrer. Before the Common 
Law Procedure Act such a defect could only have been taken advan- 
tage of by special demurrer, and the proper course now is to apply 
by summons to a judge that the declaration may be amended as em- 
barrassing, or that particulars may be given. This case is very 
different from those in which profits on goods were insured. There 
it may have been necessary to allege that the goods were on board or 
that there was a contract for goods ; but here the profits were to 

(3) 2 East 544. (7) 6 M. & W. 224. 

(4) 3 B. & P. 75. (8) L. R. 2 Ex. 139, 141, 

(5) L. R. 5 Q. B. 59. (9) 4 Bing. 667, 570. 

(6) 13 East 323. (10) Vol. HI, p. 376. 
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Makkino arise out of the slup^ and the PlamtiflPs interest in the ship sufficiently 
National &ppc&i*8 fi^om the statements in the declaration. 

Lk<^(^T; S/g>*^ was heard in reply. 

NkwZkaland Sjjj j^jjjja Maetin, C.J. The Plaintiff in his declaration alleges 
that an imsurance was effected with the Defendants on '^ profits.'^ 
It is not said in so many words that these profits are to be derived 
from freight^ but it seems to me a necessary inference from the words 
in this policy that they are. The declaration then goes on to state 
that " divers profits within the meaning of the said policy were being 
made and earned^ and but for the loss hereinafter mentioned would 
between the said date and times have continued to be earned by the 
said ship.'' To this declaration the Defendants have demurred; the 
question for us to consider being whether the words I have just stated 
sufficiently express a cause of action, in other words, whether the bare 
allegation that profits were being made and earned is sufficiently 
explicit. 

Very many cases have been cited, and many more might have been 
cited. They are aD to be found in Amotdd on Insurance^ and the 
principle sought to be deduced from these cases is there stated (11). 
The cases themselves are referred to at some length, and a distinction 
is drawn between freight earned under a charter-party and freight 
earned otherwise. If there is a charter-party, then at the commence- 
ment of the contract, without more being done, the freight to be 
earned under the contract may be insured ; but with reference to 
freight outside a charter-party, the cases have established that it 
is not insurable unless the goods are actually on board, or have been 
contracted to be shipped. This declaration neither sets out a 
charter-party nor does it state that any goods were actually on board, 
or even contracted to be put on board ; but it is contended that under 
this general allegation, that profits were being earned, all such matters 
might be proved by evidence. No case has been cited in which it has 
been held that these words are sufficient, and on the other hand there 
is no case showing that they are insufficient. The point has there- 
fore arisen for the first time, and we have now to decide for the first 
time whether the cause of action is sufficiently stated in this 
declaration. 

Seeing the nice questions that have arisen in cases of insurance 
upon freight and profits, and the difficulty that there often is in 
deciding whether the profits have been earned within the meaning of 

(11) p. 401 ; 4th ed. 
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the policy, it seems to me to be necessary for the Plaintiff to show MAimnra 

how the profits were being earned or were to be earned. If a charter- national 

party was in existence under which the Plaintiff would have made a ^- * M. Insu- 

profit from the hire of his ship, it should be set out. If goods were New Zealand 

on board, the Plaintiff should have said so. If there was a contract 

for the carriage of goods that fact ought to have been stated. In 

most cases the facts are set forth, and it seems to me that they ought 

to be set forth, in order that the Court may be in a position to see 

whether any of the conditions under which insurance on freight can 

be recovered have been fulfilled. These facts ought not be left to be 

proved before the judge and jury on a trial at nisi prius. The 

interests of the community seem to demand that the facts which give 

rise to the Plaintiff's claim should be fully stated. It is easy enough 

for the Plaintiff to state them. He cannot recover unless he proves 

them afterwards at the trial, and it is not too much to expect that he 

should give the other side some intimation of what his case is. I 

think the demurrer should be upheld. 

Habgbave, J. I entirely concur with his Honor in thinking that 
this declaration is bad on one very simple ground. It really states 
nothing but the policy. There is not a single word showing any 
specific cause of action under the policy, but simply a statement that 
under the policy the Plaintiff is entitled. If the declaration stopped 
after reciting the terms of the policy the Defendants would not be 
more in the dark than they are now. The only object of pleadings 
is to give the other side notice of the case intended to be set, up and 
that object is altogether frustrated by such a declaration as this. It 
further appears to me that on the face of the policy itself, it is bad. 
It is made for the whole twelve months and not for any particular 
voyage or voyages. Possibly it may be made good by proving that 
the Plaintiff declared for a particular adventure ; but, as it stands, it 
is open to all the objections stated by Lord Ellenborough in the case 
of Forbes v. Aspinall (12). He says: — ^^ Instead of confining the 
policy, as it ought to be confined, to a contract as nearly as may be of 
indemnity against what may be lost in respect of freight by the perils 
insured against, it converts it into a contract of indemnity against a 
different class of accidents, which may operate to prevent the assured 
from being able to procure a full cargo or freight and may make it 
the interest of the assured, which it never ought to be, that a loss 
should happen.' ' I think the declaration is bad. 

(12) 13 Enst 328. 
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Manniivo Faucett^ J. I am of opinion that if an application had been 
Naiional ^^^^ ^0 strike out this declaration as embarrassing, the judge would 
F. A M. Insu- have been justified in striking it out. But that does not make this 
New Zealand application wrong, for I think the declaration is bad altogether on one 
clear ground. The facts constituting a cause of action ought to be 
set out with sufficient certainty to shew the Court whether the Plain- 
tiff has or has not a valid claim against the Defendants. How is the 
Court to say what is meant by ^' profits within the meaning of the 
policy^' when the policy itself does not show the particular nature of 
the profits insured by it. We are not to be told that to state the facts 
on which the Plaintiff relies would be setting out evidence. It is a 
very different matter to set out the facts which are essential to show 
whether the Plaintiff had an insurable interest or not. I am not 
disposed to say that the policy is in itself bad. As profits have been 
often insured and as the Judges have over and over again held that 
they are proper subjects for insurance, I am not prepared to hold that 
a policy merely insuring profits eo nomine is wagering and therefore 
bad. But it is altogether a different matter when we have to consider 
the meaning of the word ^^ profits.*' It is a very large term, larger, 
I think, than his Honor the Chief Justice seems to think. There are 
other means of making profits by the use of a ship than by charter- 
parties and contracts for the carriage of goods. But though goods 
may be insured and the profits on goods, I doubt whether profits of 
this class could be recovered under this policy. In no case that I 
know of have profits on cargo been insured without the particular 
kind of cargo being specified in the policy. In this declaration it is 
not mentioned that there were charterparties in existence ; it is not 
mentioned that freight was being earned ; it is not mentioned that 
any cargo was on board ; it is not mentioned that there was a contract 
for the purchase or carriage of cargo. It seems to me to violate the 
first general rule of pleading, viz., that facts must be set out in such 
a way as to let the Court see whether the facts constitute a cause of 
action. 

Judgment for the Defendants, 
Leave to amend. 

Attorneys for the Plaintiff — Allen, Bowden if Allen. 
Attorneys for the Defendants — Want, Johnson 8f Want, 
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THE QUEEN v, GMFFIN. June 17. 

Criminal law — Mrmbeezlement — General deficiency of accounts. 

Upon the trial of an information for embezzlement, the jury were told that it 
"vras not necessary for them to find that the Prisoner took any particular sum on 
any particular day. 

Meld that the direction was right. 

Case stated for the opinion of the Court by David Grant Forbes, 
Esq., Chairman of the Quarter Sessions for the South Western District. 

The Prisoner, a clerk in the branch of the Oriental Bank at Young, 
was charged with embezzling on the 25th day of March, 1878, the 
sum of £300. There was evidence of a deficiency of i6300 in the 
cash for which he had to account, and there was also evidence that he 
had falsified two entries in the books by changing £40 Ss. 6d. into 
£240 3s. 6d., and £21 6s. into £121 6s. This falsiacation of the 
entries appeared to have taken place on the 25th of March. There 
was no evidence of the embezzling of any specific sum by the 
Prisoner. 

The material part of the case stated by the learned Chairman is 
as follows : — 

^' After explaining to the jury the difference between larceny and 
embezzlement and telling them that although embezzlement was 
charged in the information, if the evidence proved a larceny, the 
prisoner could still be found guilty of larceny ; I told them, among 
other things, that before they could find the prisoner guilty they 
must be satisfied beyond any reasonable doubt that Prisoner took 
the whole or part of the money. That if he took any part of it he 
must have taken it between the 27th of February and the 25th of 
March, and, if so, he must have taken some particular sum on some 
particular day. That it was not necessary for them to find that he 
took any particular sum on any particular day. I referred to the 
case of Reff. v. Grove (1), decided by a majority of fifteen judges 
where it was held that evidence of a general deficiency of accounts 
was suflScient ; and I pointed out that in the case they were trying 
there was evidence of the entries all but a very few having been made 
by the Prisoner, and if they believed the evidence, there were three 
attempts on his part to falsify the accounts for the same amount — 
£300 — twice before and once after the actual deficiency was known 
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The Queen to his superiors. I farther told them that^ if they thought it probable 
Griffin. ^^^^ ^^ ^^ merely a mistake in the books they must acquit the 
prisoner^ and that before they could convict him they must be satis- 
fied that he took the money fraudulently. 

'' Mr. Scarvell requested me to tell the jury that before they could 
convict the Prisoner^ they must find that some particular sum of 
money was taken on the 25th of March or some particular day that 
they could determine from the evidence. This I declined to do. 

'^ The questions for the consideration of their Honors appear to me 
to be : — 

1. Was I right in refusing to direct the jury as Mr. Scarvell 
requested me ? 

2. Was I right in directing the jury upon that point as I did ?" 

Want, for the Prisoner, cited Reg. v. Chapman (1) ; Reg. v. Grove 
(2) ; Reg, v. Lloyd Jones (3) ; Reg, v. Moak (4) ; Reg. v. WoUten- 
holme (5). 

Rogers^ for the Crown, referred to Reg. v. Lambert (6) ; Reg. v. 
Wright (7) ; Reg. v. Balls (8). 

Haborave^ J. There were three things in this case. First, the 
receipt of money by the Prisoner as the servant of the bank ; secondly, 
the payment of money out by him; and thirdly, the accounts kept 
by him of the moneys paid out and paid in. It appears from the 
evidence that this unfortunate man, having made certain appropria- 
tions of the moneys belonging to the Bank, did not at the time 
meddle with the accounts ; but afterwards, when the inspector went 
down, he falsified the books in this way : he put the figures 1 and 2 
before two items, thus altering the account to the extent of i6300; 
and i£300 is the exact sum which was missing. Now the result of 
all the cases from Reg, v. Grove to the present time is, and the 
necessity of the case demands that it should be so, that a Prisoner is 
not to be excused because the Crown cannot show the particular day on 
which he appropriated the money, or the particular sums in which he 
appropriated it. And there is no question raised whether the 
evidence was sufficient to support the conviction; the only point 
taken being whether the Chairman properly directed the jury. I think 
he did. The cases cited all seem to me to show that it is not 
necessary to prove that the Prisoner took some particular sum on 

(1) 1 C. & K. 119. (5) 11 Cox C. C. 313. 

(2) 1 Mood. C. C. 447 ; 7 C. «& P. 635. (6) 2 Cox C. C. 309. 

(3) 8 C. & P. 288. (7) 7 Cox C. C. 413. 

(4) Dears, 626. (8) L. R. 1 C. 0. B, 328, 
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some particular day. The case of Reg. v. Grwe does not mean ttat T^* Qxtikn 
a general deficiency of accounts hy itself is sufficient evidence of GRimK. 
embezzlement. I have always directed juries not to presume the 
Prisoner's guilt from mere discrepancies in his accounts. That might 
be the result of mistake^ and there is no embezzlement unless it is 
shown that he acted fraudulently. But if a man goes out of his 
way and touches up accounts^ the jury are quite right in concluding^ 
like sensible men^ that he has embezzled his employers' money. I 
think the conviction was right. 

Eaucstt^ J. I am of opinion on the whole that this case clearly 
comes within the principle of all the cases which have been cited. 
That principle seems to me to be that in one respect there is no 
distinction between larceny and embezzlement. That is with reference 
to the evidence of the taking. As Alderson B. says in the case of 
Reff* V. Lloyd Jones : — '^ Some specific sum must be proved to be 
embezzled^ in like manner as in larceny some particular article must 
be proved to have been taken.'' Now what are the facts here ? It is 
admitted by the accounts which the prisoner kept that he had a 
certain sum of money in his hands on a certain day. On a later day 
he is found by the accounts to have less money than he ought to 
have. If the evidence stopped there I quite agree that he would not 
have been rightly convicted. That alone would not amount to 
embezzlement. There must be something to show that he acted 
fraudulently. 

Then^ what is the efiect of these cases ? It certainly appears to 
me that they have very much refined the law of embezzlement ; at 
the same time^ what do they come to ? They show that a person must^ 
just as in larceny, be found guilty of taking a particular sum of 
money. That particular sum must be shown in some way to have got 
into his possession. Now suppose a case of larceny. There is a till 
containing £1,000 and no one but the Prisoner has access to it. On 
a subsequent day there is found to be only £700 in it. Surely that 
is evidence that the Prisoner took £300. Of course he might have 
taken it in different sums on different days, still it would never be 
contended that he could not be convicted of stealing the whole sum. 
Now there is no difference between that case and the present. A 
mere deficiency in accounts is not sufficient ; you must go farther, and 
show that a sum of money was taken by someone, and that there was 
fraudulent conduct on the part of the Prisoner which leads to the 
conclusion that he was the person who took it. And here we find a 
falsification by the Prisoner of the accounts, covering exactly the sum 
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« 

The Quves he is charged with embezzling. This fact throws light on his preyions 

Griftin conduct and is surely evidence to prove that he fraudulently abstracted 

sums amounting to £300 and £100. If the jury thought that any 

part of the sum of £300 was embezzled by the Prisoner^ it appears 

to me that the allegations in the information were sustained by proof. 

SiE W. Manning^ J. On the authority of the case of Reg, v. 
Balk, I am of the same opinion. I do not at all regret the time 
which has been spent over this case^ and I am very glad that it has 
been argued with an ability and research worthy of the point in dis- 
cussion. The case of Beg. v. Orove was the first that seemed a 
struggle of common sense against legal technicalities. Unfortunately 
doubt has been thrown on that decision by two later cases. In the 
very next year, Alderson B., one of the Judges who constituted the 
minority, seems to be of opinion that Reg, v. Grove was a decision 
only upon the particular facts of that case and did not lay down any 
general principle. Five years later, Williams J., who had been one 
of the majority, held in the case of Reg. v. Chapman that a clerk 
could not be convicted of embezzlement on evidence which merely 
went to show a taking between two accountings. He held that that 
was not sufficient and that there must be proof of the embezzlement 
of some specific sum. Now the last case, Reg. v. Balls, puts the law 
on an intelligible basis, and I am glad to see common sense at last 
emancipating itself* from the trammels of technicality. That case 
went on the ground that the embezzlement was made complete 
and perfect by the failure to account. And this is an a fortiori 
case. Not only is there a failure to account but we find a 
falsification of entries. That is the true and logical way to put this 
case. Inasmuch as it appears that the false entries were made on the 
day stated in the information, an embezzlement, on the principle acted 
upon in B,eg* v. Balls, then and there took place. There was then an 
embezzlement of the precise sum of £300 then not handed, then con- 
cealed by the falsification of accounts. If there can ever be any 
definite evidence of the act of embezzlement when different sums are 
taken at different times, it can only be by some act being proved by 
which all the different sums are made into one — re-embezzled— or 
perhaps it would be more correct to say, embezzled for the first time. 

Conviction affirmed* 

Attorneys for the Prisoner — Scarvell §• Gordon. 
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WOODS V, THE PACIFIC MAIL STEAMSHIP COMPANY. ^^^ ^^- 

Foreign CorporcUion — Service on agenl — Practice, 

The Pliuntiff issned a writ against the Defendants, whose head office is at New 
Tork, in respect of a judgment recovered against them in the Supreme Court of Fiji. 
The writ was served on the agents of the company in Sydney. The vessels of the 
company trade hetween Sydney and San Francisco, and carry the Mails under a 
contract with the Crovemment of New South Wales. The agents of the company 
carry on a private business as merchants in Sydney, and outside one door of their 
premises are the words " Pacific Mail Steamship Company of New York," and on 
the wall of the passage inside are the words " Captain's office — Pacific Mail Steam- 
ship Company — Accountant's office up stairs." The writ was served by being left 
with the accountant and with one of the agents. 

Held that the service was bad. 

Per Snt James Martin, C.J. because the company was not carrying on business 
in Sydney and the person served was not in the nature of a head officer. 

Per Harobaye, J. because the company was not carrying on business here and 
because the cause of action arose out of the jurisdiction. 

Per Sib W. Manning, J. because, though the agents represent the company 
here for all purposes connected with their local trade, and though the company 
carries on business here, the cause of action arose out of the jurisdiction. 

This was a motion on notice to rescind or vary an order of 
Hargrave, J. in Chambers, setting aside the writ and the service of 
the writ and all other proceedings with costs. The Defendants are a 
foreign corporation and are represented in Sydney by Messrs. Gilchrist, 
Watt and Co. merchants, as agents. Their steamers trade regularly 
every month between Sydney and San Francisco, and carry the English 
mails under a contract with the New South Wales Government. This 
action was brought by the Plaintiff, a resident in Fiji, to enforce a 
judgment obtained by him in the Supreme Court of Fiji against the 
Defendants. The writ was in the ordinary form for service within the 
jurisdiction and was served on Mr. Gilchrist, a partner of the firm of 
Gilchrist, Watt and Co., and on Mr. Bedford the accountant, as it was 
alleged^ of the Defendants. The affidavits filed on behalf of the 
Defendants stated that the Defendants are an American company 
incorporated by American law ; that they do not carry on business in 
this colony except through the firm of Gilchrist, Watt and Co., who 
were merely employed as agents for the said company ; and that Mr. 
Bedford is not an officer nor a clerk of the Pacific Mail Steamship 
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Woods Company, nor is there any officer of such company in this colony, 
P M^S Co. ^^^ ^^ *^® paragraphs of the affidavit of the Plaintiflf's attorney were 
in the following terms : — 

'^ The Defendant company, is carrying on business here and Messrs. 
Gilchrist, Watt and Co., of Sydney are the general agents for the 
Defendant company, and, as I am informed and believe, hold a 
general power of attorney from the Defendant company, and as such 
agents have lately defended an action in this Court brought by one 
Hayes against the Defendant company/^ 

" The Defendant company, to my knowledge, has large business 
transactions here through their agents, Messrs. Gilchrist, Watt and 
Co., and near the door of one of the front entrances to the premises 
in which the said Messrs. Gilchrist, Watt and Co. carry on their 
business (being a separate entrance) are the words, painted in large 
letters : — 

Pacific Mail Steam Ship Company 

OP New York. 

And on the wall of the passage inside the said separate entrance are 
the words, painted in smaller letters : — 

Captain's Office 
, Pacific Mail Steam Ship Company 
Accountant's Office 
Upstairs. 

Mr. Bedford is the gentleman who has charge of the office upstairs 
and is the accountant referred to.'' 

It was admitted on the argument that Messrs. Gilchrist, Watt and 
Co. did not hold a general power of attorney, and also that contracts 
were entered into by Messrs. Gilchrist, Watt and Co. for the repairs, 
provisioning, and other expenses of the company's steamers ; that 
they received large sums for freight and passage money ; and that a 
subsidy was paid by the colonial Gt)vemment to the company for the 
carriage of mails to San Francisco. 

M. H, Stephen, and Knox for the Plaintiff. This is a very impor- 
tant point. Many foreign corporations are carrying on business here, 
and the Court has now to decide whether Plaintiffs suing such 
corporations are to be remitted to the foreign Courts. The same 
rule must apply to contracts made in this colony and contracts made 
outside. [Harorave, J. Would not the effect of that be to concen- 
trate on a mail steamer at some petty port all the debts of its 
company all over the world ?] The fact that this is a foreign cause of 
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action can make no difference. If I reside here^ temporarily or Woods 
permanently, I may be sued on an English judgment. [Sie W. p j^'^ q^ 
Manning, J. May not a company be resident here quoad matters 
arising in New South Wales but not as to matters outside ?] If a 
Frenchman were here on a visit and were sued, what kind of plea 
would it be that the cause of action arose in New Caledonia, and that 
he was a French subject ? The jurisdiction over corporations arises 
solely from residence. If a corporation does not reside here, in other 
words, carry on business here, it cannot be sued at all ; but if it does, 
its liability to be sued cannot be affected by the cause of action 
arising elsewhere. The first case is the Carron Iran Company t. 
McLaren (1) ; where it was sought to restrain a foreign company in a 
foreign country from enforcing its debt. The dicta of Lord St 
Leonards in that case are quoted with approval in Newby v. Van 
Oppen (2). In Mackereth v. The Glasgow ^c. Railway Co. (3), which 
will be relied on by the other side, the Court of Exchequer thought 
the case did not come within the principle of Newby v. Van Oppen, 
but they did not dissent from that decision. There the officer served 
was a mere ticket-clerk, which is very different from the present case. 
Newby v. Van Oppen governs this case, and nothing turns upon the 
fact that there the cause of action arose within the jurisdiction. 
Ingate v. The Austrian Lloyds Co. (4) shows that a writ for service 
out of the jurisdiction cannot be taken out against a foreign corpora- 
tion. It seems quite clear that foreign corporations may be sued, 
though there is no express decision on the point. The Dutch West 
India Co. v. Van Moses (5) decides that a foreign corporation can sue 
in its corporate name and it would seem to follow that it may be sued 
in the same manner. In that case the Defendant was a foreigner 
and the cause of action arose out of the jurisdiction. 

Darley, for the Defendants. Every writ must now be served under 
the Common Law Procedure Act. As section 14 has been decided 
to be inapplicable to foreign corporations, it follows that the service 
must be the same as on a domestic corporation. The Court must 
therefore hold, in order to support the service that either Gilchrist or 
Bedford is a head officer of the Company. They are in a very different 
position from managers of banks here. Managers have no other 
business but that of the bank to attend to, but Messrs. Gilchrist, Watt 
and Go. are merchants on their own account, and this agency is only 

(1) 5 H. L. 416. (4) 4 C. B. N. S. 704 ; 27 L. J. C. P. 323. 

(2) L. R, 7 Q. B. 293. (5) 1 Str. 612. 

(3) L. R. 8 Ex. 149. 
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Woods incidental to their general business. To show the absurdity of the 
P. M^S. Co. contention on the other side^ suppose a merchant residing in London 
and carrying on business here by his agents. He could not be sued 
and yet a corporation in a similar position can. Newby y. Van 
Oppen and Mackereth y. The Glasgow ifc. Co. taken together show 
that a corporation must have a place of business of its own within 
the jurisdiction to be liable to service. And there are numerous cases 
establishing where a corporation carries on business. Shiels v. G. N, 
Railway Company (6), and Brown v. 7%c L. Sf N. W. Railway Co. 
(7) show that a railway company does not carry on business at every 
station along the Une^ but only at its head office. These cases are 
directly in point. It is useless to argue that the decision in this case 
would at all affect actions against foreign corporations on causes of 
action arising here^ for they could be sued under the Foreign Attach- 
ment Act^ and the mode of service would be regulated by that Act. It is 
said that at any rate the writ is good though the service may be bad; 
But in Mackereth v. The Glasgow ^c. Co,, and Ingate v. The Austrian 
Lloyd's Co., the writ was set aside as well as the service. 

Stephen, in reply. As to the writ itself^ that is perfectly good. 
Suppose the Company come to reside within the jurisdiction^ what wiU 
there be irregular in the writ ? It is only the mode of service at the 
most that can be complained of. No case has been cited on the other 
to establish any distinction between a cause of action arising here and 
side one arising out of the jurisdiction. In Mackereth v. The Glasgow 
Sfc. Co., the "agent" was employed to make a particular contract^ not to 
transact the general business of the company in the same manner as 
if the principals were here themselves. What substantial distinction 
is there between a general agent and a general manager ? The only 
object is that the writ should come to the knowledge of the corpora- 
tion^ and is that result less likely in the one case than the other ? 

Sir James Martin^ G.J. In this case the Defendants are a foreign 
incorporated company, that is, a company incorporated in the United 
States of America. They have in this colony agents who transact 
their business for them. The agency is described in these terms ; — 
[His Honor read paragraphs 6 and 9 of Johnson's affidavit set out 
ante.] In addition to that it is sworn by the Defendants that " the 
said Company has no place of business and does not carry on business 
in this colony except through the firm of Gilchrist, Watt and Co., 
who are merely employed as agents of the said Company." The Plain- 
tiff obtained a judgment against the Defendants in the British colony 

(6) 30 L. J. Q. B. 331. (7) 32 L. J. Q. B. 318, 
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of Fiji and has brought an action upon it in this Court. The writ Woods 
issued by him was served on one of the members of the firm of p i^^^ g^ qq^ 
Gilchrist, Watt and Co.^ and on a clerk said to be in charge of the 
office set aside for the business of the company. An application was 
then made to his Honor Mir- Justice Hargrave to set aside the writ 
and the service^ and his £[onor made the order asked for. This 
application is an appeal against that order. 

Tte consideration of this matter involves points of very great 
importance. The decisions in the English Courts bearing on the 
point now raised are only two. Reference has been made to another^ 
but that has no direct bearing on the present case. I allude to The 
Carron Iron Co. v. Maclaren. There the question of service on a 
foreign corporation was discussed^ and an inference is sought to be 
drawn from the decision in favour of the jurisdiction now contended 
for. But it seems to me that that case is not an authority^ because 
the judgment went on another ground. The only two cases which 
appear to me to touch this question are Newby v. Van Oppen, and 
Mackereth v. The Glasgow life, Co. In the first of these cases the 
Defendants were an American incorporated company, having a place 
of business in England and carrying on business there, though their 
principal place of business and head office were in America. The 
contract on which the action was brought was made in England, and 
the writ was served on the manager of the English branch. There 
were two points for the decision of the Court of Queen's Bench, viz., 
whether a foreign corporation could be sued in an English Court at all, 
and secondly, whether service on the manager was a proper service. 
Mr. Justice Blackhum^ in delivering the judgment of the Court, 
referred to several cases in which it had been held that foreign corpo- 
rations could sue in English Courts as plaintiffs. He then goes on to 
say: — " It is true that we are not aware of any reported case in which 
a foreign corporation has been sued in a Court of law, but it seems 
to follow, &om their being permitted to sue as plaintiffs, that they 
must be suable as defendants.'^ These terms are not so clear as one 
would desire for the establishment of a principle for the first time. 
" It seems to follow'' is by no means an emphatic form of expression. • 
At any rate it is clear that it was then determined for the first 
time in England that a foreign corporation could be sued. The next 
point was as to the service, and it was held that the proper person to 
be served was the manager of the English Branch. ^' We think that 
when once it is established that the corporation is to be treated as 
resident in England, the proper officer i? the officer at the English 
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Woods Branchy and that it is not necessary to serve the process on the officer 
P M^S Co ^^ *^® heskd office abroad/' Three things were decided by that case: 
First, it was held that a foreign corporation may be sued in England 
if it has a branch and carries on business there ; secondly, that the 
head officer at the branch was the person to be served with process ; 
and thirdly, a case was cited with approval in which service on the 
secretary of a board of directors representing a foreign company in 
England was held good. The other case is Mackereth v. The Glasgow 
and S. W. Railway Co. The facts are stated as follows in the 
marginal note -—''The defendants were a Scotch corporation with 
running powers over an English railway to Carlisle, and their only 
officer in England was a booking clerk at a station at Carlisle whose 
sole duty was to issue tickets to travellers. The station at CarUsle 
was whoUy under the control of the English company, but the defen- 
dants had use of it at a rental payable to that company. The defen- 
dants' head office was in Scotland : Held that the booking clerk was 
not a head officer or clerk of the defendants who could be properly 
served with a writ issued against the defendants.'' Mr. Baron JBram- 
weU^ in his judgment, refers to the Common Law Procedure Act and 
says : — '* I must add that the case of Newby v. Van Oppen is very 
different from this one. Here the clerk's employment is of a very 
limited character. In a sense he is capable of making contracts for 
the defendants. But in the case in the Queen's Bench the main object 
of the defendants was to sell the goods they manufactured, and they 
were rightly held to reside at the place in England where they offered 
their goods for sale. In making this rule absolute, therefore, I do 
not feel it necessary to dissent from this authority, although I am not 
prepared to agree with the abstract proposition there laid down in 
the judgment by Blackburn, J., at all events without further consi- 
deration." And Pollock, B., says : — " I felt at first pressed with the 
authority of Newby v. Van Oppen, but upon consideration I think it 
clearly distinguishable. There the very existence of the company as 
a trading corporation made it essential to have a place of business, 
with a manager, in England. In the present case, looking at the 
character of the company and the duty of the agent, it may be said 
to be a mere accident that they employed a booking clerk of their 

own at Carlisle I do not at all wish to dissent from 

the decision in Newby v. Van Oppen. If, however, the abstract propo- 
sition there laid down be correct, service at any place between Gretna 
and Carlisle, even on a mere porter, would be sufficient." In that 
case, therefore, the Court of Exchequer refused to go the whole 
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length of the broad proposition laid down by the Court of Queen's Woods 
Bench, and held that an agent having certain powers, and who was p y^ § qq^ 
capable of making certain contracts for the defendants, was yet not 
such an agent as to warrant the service upon him of a writ against 
the company. The agent must be a person in the nature of a head 
officer of the company in the place where he is to be served. 

I can understand, where a company has a shop or store in a 
foreign country for the purpose of selling goods manufactured by it, 
that it is carrying on business there ; but I am not prepared to hold 
that a foreign mail steamship company sending steamers from one 
port to another, and having agents at the different ports for any of 
those purposes for which ships may require expenditure, is, because 
that agency business may be given to a particular mercantile house, 
to be considered as carrying on business here through that house. 
Certainly this is not like the case of Colt's Patent Firearms Manufac- 
turing Company, and, as is there said, ''Each case must depend 
on its own circumstances.'' It is not every kind of business which 
will render a foreign company liable to service, but in each particular 
case it will be the duty of the Court to say whether a company is 
carrying on its business here in such a way as to be virtually resident 
here. Every ship that comes to this or any other port must require 
agencies for the purpose Of obtaining freight, of defraying necessary 
expenses, of protecting the interests of the owner; but it would 
be going altogether too far to hold that an owner was carrying 
on business at every port where he was so represented. The case in 
the Queen's Bench is a different case, and I do not think we are 
called upon to extend it beyond its own terms. On this ground, 
therefore, that the Defendants were not carrying on business here, I 
think his Honor's decision was right. 

The next point is, whether service on the accountant was sufficient. 
In the case of Newby v. Van Oppen, the person served was a manager; 
here he is only a clerk, and he is employed by and paid by Gilchrist, 
Watt and Co., and is in no sense a servant of the Company. Nor 
was the service on the agents good. This is really only a branch of 
the first proposition, because if the Company is not resident here by 
its agents, the agents are not officers of the Company for the purpose 
of being served with process. I am of opinion that the writ in this 
action has not been served on a person in charge of any branch 
business of this corporation carried on in Sydney, nor on a proper 
officer or head officer of the corporation. The motion, therefore, must 
be dismissed. 
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Woods Hargraye^ J. This case has been very ably argued both now and 

p i^^'g qq when it was before me in Chambers ; but I entertain no doubt on 
any of the points raised. It is a simple matter of principle. No 
doubt the English Courts^ acting on the principle of enlarging their 
jurisdiction^ have laid down rules with a view of encouraging trade 
and commerce, and have allowed foreign corporations under some 
circumstances to be sued^ but I felt in Chambers that I was not justi- 
fied in making such a startling decision as to hold that the agents of 
every mail company at every port where the steamers touched could 
be served with process against the company. Here there is a 
carrying corporation, carrying mails and passengers from one port 
to another, and it seems to me a simple play on the words to say 
that it is carrying on business here. If this were an English cor- 
poration, having its head office in London, and trading from port to 
port, there could be no question that service on an officer at one 
of the foreign ports would not be good service. And if that is so, 
is the law altered because the corporation is outside ? If agents 
here cannot accept service for corporations in England, neither can 
they for outside corporations. It is clear that Gilchrist, Watt and 
Co. can only be served, if at all, as head officers of the Corpo- 
ration. If it is to be the law that service on any agent is to be 
service on the corporation, such a change must be introduced by 
legislation; it is impossible for us, acting judicially, to introduce 
such a revolution. I thought in Chambers, and think now, that 
agents only represent a company for the purpose of the particular 
agency, and that it would be a most mischievous doctrine if we were 
to hold that the agents were liable, except where the cause of action 
arises here. If the cause of action arose here, Gilchrist, Watt and 
Co. would be clearly liable to be served. It appears to me that the 
cases in the Queen's Bench and the Exchequer contain the whole law 
on this subject, and the only authority on which the argument for 
the Plaintiff is founded is a dictum of Lord St, Leonards. With the 
greatest possible respect for Lord St. Leonards as a real property 
judge, I do not think so much weight ought to be attached to his 
opinion in matters of Common Law Practice as to that of Mr. Justice 
Blackburn and Mr. Baron Bramwell. I think I was right. 

Sir W. Manning, J. I also concur in the result. I think there 
is a very wide distinction to be drawn between attempting to sue on a 
judgment obtained elsewhere and on a cause of action arising here. 
To my mind Messrs. Gilchrist, Watt and Co. or Mr. Gilchrist suffici- 
ently represent the Company for the purposes of service. It is not 
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denied that there may be cases in which a company by carrying on Woods 
their business in several places may have several domiciles. I under- p ^^'^ q^^ 
stand his Honor the Chief Justice to decide upon the grounds that 
the facts do not show that the business is carried on in such a way as 
to make the Company domiciled here^ and also that service on mere 
agents is not sufficient. I think that there is no distinction between 
agents and servants^ but that^ so far as the substantial question is 
concerned^ the Company is represented as fully here as if there was a 
resident manager. Then what is the nature of the business carried 
on here by the Company ? Its business works like a pendulum 
between San Francisco and Sydney^ and there isi no distinction what- 
ever between what is done at the two places. In each place they 
take passengers^ cargo and mails ; they supply their steamers with 
coals^ stores and provisions ; and they have their steamers docked and 
repaired. What is this but the whole business of the Company ? 
The whole business, qud New South Wales, is carried on here under 
the control of its agents. And it could not be so carried on unless 
the Company were represented to the fullest extent by its agents. 
The name of the Company is put up and there are separate offices. 
"Captains' office^' — ^'Accountant's office^' — does that mean Gilchrist 
Watt's captains, Gilchrist Watt's accountant ? Clearly not ; but cap- 
tains and accountants in the service of the Company. I think all these 
facts bring this case within Newby v. Van Oppen, and even carry it 
further. See what is said there. The remarks of Lord St. Leonards 
are adopted by the Court of Queen's Bench. " In the case of the 
Carron Iron Co. v. Maclaren, Lord St. Leonards, taking a different 
view of the facts from Lords Brougham and Cranworth, thought the 
Scotch corporation was resident in England. We think there is 
great good sense in what Lord St. Leonards states to be the law as 
his view of the facts. He says : — ' If the service on the agent is 
right, it is because, in respect of their house of business in England^ 
they have a domicile in England; and in respect of their manufactory 
in Scotland, they have a domicile there. There may be two domiciles 
and two jurisdictions ; and in this case there are, as I conceive, two 
domiciles and a double sort of jurisdiction, one in Scotland and one 
in England, and for the purpose of carrying on their business one is 
just as much the domicile of the corporation as the other.' " Those 
remarks are adopted as the law by the full Court. The real question 
then is whether the Corporation carries on business here, and it may 
do that as perfectly by agents as by a manager. In the other cases 
cited the things to be done by the agent were very trivial in com- 
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Woods parison to the duties of the general agent? of this Company. There 
P. M^S. Co ^^ ^^ similarity at all between those cases and this. 

But it seems to me that there is a distinction between suing upon 
a matter arising within the scope of the business entrusted to the 
agents here and a matter arising elsewhere. I venture to doubt 
whether in the case of the Oriental Bank^ though it has a branch 
here and a manager of that branchy that manager could be served 
with process in an action commenced by a person who had obtained 
judgment against the bank in Calcutta and came out here to enforce 
it. The Oriental Bank has many branches in different parts of the 
world. The business carried on at each of those branches 
is only the local business of the place where it is established^ 
and so far^ and for such purposes, and no farther, the Bank is 
domiciled there. I do not see why a corporation should not 
have limited purposes and a limited domicile. Is the Pacific 
Company here? It is here, so far as carrying on the local business 
is concerned. It appears to me that there is a plain logical 
distinction between suing the Company here on matters arising out 
of local transactions, and suing it on matters arising elsewhere. It 
follows from what I have already said, that I think the service was 
sufficient, if the Company had been properly sued here. 

Motion dismissed with costs. 

Attorneys for the Plaintiff — Want, Johnson and Want. 
Attorney for the Defendant — fV. Barker. 
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Summary conviction — Impounding Act — OnUaskm to travel sheep at required rate> 

not an offence. 

To drive sheep less than six miles in twenty •four hours through Crown Land»^ 
under lease for pastoral purposes is not an ofifence within section 39 of the 
Impounding Act of 1865 (29 Vic, No. 2). 

Motion to make absolute a role nisi for a prohibition directed to 
certain Justices of the Peace to restrain them from proceeding 
farther in the matter of a conviction of the Applicant^ whereby he 
was ordered to pay a] fine of £& for not travelling sheep under his 
charge at the rate of six miles in twenty-four hours^ contrary to 
section 30 of the Impounding Act of 1865 (!)• 

Pitcher in support of the rule. Here no oiSPence is disclosed and 
the conviction was without jurisdiction. The same point has been 
repeatedly decided in this Court : — Ex parte Power (2) j ex parte 
Drynan (3) ; ex parte Johnson (4) ; Anonymous (5). Here there was 
no evidence of the failure to travel the six miles. The time spent on 
the adjacent run was not taken into account^ as it ought to have been 
under the decision in The Melbourne Banking Company v. Brewer (6). 
As the questions in this case have been settled by decision the 
Applicant is entitled to his costs. 

Sir James Mabtin, G.J. This case is not entirely free from 
difficulty. The information charged the Defendant with a violation 
of section 30 of the Impounding Act, which restricts the right of 
occupants of Crown Lands to impound cattle or sheep passing 
through their runs so long as they do not go more than half a mile 
from the centre of the road on which they are travelling. But for 

(1) 29 Vic, No. 2, 8. 30 : — Occupants shaU be moved along such road or 

of unenclosed Crown Lands through thoroughfare at least ten miles, and 

which any public road or thoroughfare such sheep at least six miles, in one 

may pass, may not impound any cattle, direction, within every successive period 

horses, or sheep travelling along or of twenty-four hours, 

through any such road or thorough- (2) 7 S. 0. R. 406. 

fare, unless they be at the time of (3) Wilkinson A. M. p. 193. 

seizure at a gteater distance from the (4) Wilkinson A. M. p. 195. 

centre thereof than half a mile. Pro- (5) Wilkinson A. M. p. 195. 

vided however, that, unless prevented (6) Post. p. 103, n. 
by rain or flood such horses or cattle 



m 
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Ex PARTE that sectiop-jMif tie or sheep found oS the road would be liable to be 

GRnrFTTHs. impound€ft[.j^S trespassers. The section provides among other things 

that sheep sHall be moved along such road at least six miles in one 

directioji *in each period of twenty-four hours. At the same time the 

omisafpb to travel them at this rate is not called an offence nor is any 

jenfiHy provided. Then comes section 89 which enacts that '' every 

pep^on who shall wilfully commit any offence against this Act or any 

.•'."regulation thereunder not herein expressly provided for shall be 

.'.J '-.liable to a penalty not exceeding £5, which may be recovered before 

**'".' any two justices.^' The magistrates on the hearing of this informa- 

.. '.' * tion came to the conclusion that the sheep in charge of the Applicant 

•/"*-/ were not travelled six miles within a particular period of twenty-four 

^ '* < hours and that therefore an offence against the Act had been committed, 

and fined the Applicant £5. The question for us is whether the 

conviction was right ; in other words whether not travelling sheep 

the required distance is an offence within the meaning of the 39th 

section. 

The point is not free from difficulty, but after consideration I am of 
opinion that it is not an offence. The Court have always held that 
the summary jurisdiction of magistrates cannot be created by implica- 
tion. Nothing is intended in favour of such jurisdiction. Summary 
trials before Justices of the Peace are an invasion of common law 
rights; at one time there were no such trials; and though the 
Legislature has largely extended the summary powers of magistrates, 
the Courts will not even now assume anything in favour of their 
jurisdiction. That jurisdiction can only exist by virtue of some 
statute, and the words of the statute must be plain. I think, although 
this Act directs in section 30 that sheep ^^ shall be moved '^ at a 
certain rate, that the not doing that is not an offence. I think this 
rule should be made absolute without costs. 

Harobave, J. I concur entirely. The Legislature has most 
carefully guarded the jurisdiction given by section 39. That section 
is intended to punish a wilful offence such as rescue or pound- 
breach ; not mere neglect, such as not driving sheep quickly enough 
or allowing them to stray more than half a mile from the road. We 
cannot take the word " wilfully'^ out of that section. Here there 
was not the slightest evidence before the justices that the Applicant 
acted " wilfully .^^ Then again, it is quite clear that the 30th section 
was not intended to create an offence at all. The subject matter of 
that section is what the occupant may do, not what the drivers may 
do. It would be a monstrous decision to hold that if a person goes 
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a few yards outside the half mile^ or allows his sheep to lag on the Ex pabti 
road, he should be punished criminally. I think the prohibition ^^'''™»- 
ought to go, but it is not a case for costs. 

Sib W. Manning, J. My mind is not free from doubt, but I take 
the conyerse view, viz., that the magistrates were right. It seems to 
me that we are not in these days to make any presumption against 
summary jurisdiction. It might have been so when the principle was 
first introduced into our legislation, but now it has become a statutory 
principle of the law to have this kind of jurisdiction ; and it has been 
introduced quite as much in the interest of the persons convicted as 
for the convenience of the persons injured. It is said that no crime 
against the public has been committed. But what has that to do 
with the question ? Reg, v. Colwell (7) was a case of an information 
for an indictable offence, and not a summary proceeding before 
justices. Hundreds of acts in no way affecting the public are 
punished by summary conviction. It appears to me that the section 
in question was made, not for occupants, but for travellers. It gives 
to travellers for the first time the privilege of travelling on a road a 
mile wide instead of a chain wide; and it contains a direction to 
travel the sheep at a certain rate. There is a distinct order to do 
it — " the sheep shall be moved.'^ There is no magic in the word 
"offence.'^ It merely means a breach of a distinct order of the law — 
of any definite requirement of the Act — whether it is spoken of in so 
many works as an offence, or not. I am inclined to think that as a 
distinct direction is given to persons to whom a great privilege is con- 
ceded in derogation of the rights of others, and as there has been a 
breach of that direction, the Applicant brings himself within the 
39th section, and that he was rightly convicted. 

Rule absolute without costs. 
Attorney for Applicant—^. F, Brennan, 
(7) 7 S. C. R, 204. 

Thb Melboubne Banking Compant v. Brewer. loio, 

SdUmums appeared in support of the motion to make absolute a rule nisi for a December 9. 
new trial obtained in May last ; M. H, Stephen showed cause. 

The action was tried in April last before Mr. Justice Hargrave and a jury, at 
Deniliquin. It was brought for impounding tne plaintifiEs' sheep. The defence 
was that they had been legally impounded when trespassing on the defendant's 
nm. The plaintiffs replied that they were travelling at the rate required by the 
Crown Lands Occupation Act and the Impounding Act. The jury found a verdict 
for the defendant. 

The grounds on which the rule was obtained were : — 1. That his Honor held 
and directed the jury that the defendant was entitled to reckon (as to his right to 
impound), not only the time the sheep were travelling over his lands, but also the 
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Melboitbnb ^^'^ ^^y '^^"^ preyioiuly travellixig over the lancU of other persons. 3. That 

Banking Co. his Honor onght to have directed the jury that the persons in charge of the sheep 

^* were not hoond to travel with them on the day before the seizure — ^that is, on a 

iiBBWXB. guQ(][|^y — j^Q times mentioned in the Impounding Act not having reference 

expressly or impliedly to Sundays ; 3. That his Honor's direction and the jury's 

consequent finding that the track travelled over was a public hi^way, and within 

the meaning of the Impounding Act, were respectively erroneous in point of law. 

The 30th section of the Impounding Act (29 Vict., No. 2) is in the following 
terms : ** Occupants of unenclosed Crown lands through which any public road or 
thoroughfare may pass may not impound any cattle, horses, or sheep travelling 
along or through any such road or thoroughfare, unless they be at the time of 
seizure at a greater distance from the centre than half a mile. Provided, however, 
that unless prevented by rain or flood such horses or cattle shall be moved on or 
along such road or thoroughfare at least ten miles, and such sheep at least six 
miles in one direction within every succeeding period of twenty-four hours." The 
19th section of the Crown Lands Occupation Act is as follows : — *' Any person 
driving horses, cattle, or sheep along any track used or required for the purpose 
of travelling may depasture the same on any Crown lands within the distance of 
one half-mile of such track, notwithstanding any lease of any such lands for 
pastoral purposes. Provided that, unless prevented by rain or flood such horses or 
cattle shall be moved at least seven miles, and such sheep at least four miles in one 
and the same direction within every successive period of twenty-four hours." 

Sir Jambs Martin, C.J., said that no doubt the section of the Impounding 
Act was full of difficulties. If the plaintiffs' counsel had taken the point at the 
trial that the pastoral tenant could not impound unless the sheep were more than 
half a mile away from the centre of the track, he might have succeeded. But 
that point had not been taken. As to the first ground, his Honor's ruling was 
correct. No provision was made in the Act for the sheep to '*camp" at particular 
times ; but it must be taken for granted, on a reasonable construction of the Act, 
that it was intended that they should be allowed tc camp every night. Here the 
sheep camped at a particular spot, not on defendant's run, on Saturday evening. 
On Monday morning they were camped on the defendant's run. There was no 
evidence how long they had taken in going from one point to the other, but it 
appeared that the distance between the two points was under six miles. The 
question arose, whether the defendant had a right to impound them. His Honor 
had ruled that it was immaterial whether between Saturday night and Monday 
they had been travelling on the defendant's run or not. This ruling was right. 
The Act was passed for the benefit not of one, but of all pastoral tenants. If the 
sheep travelled in the day through half a dozen runs, and you did not-travel the 
six miles, the person on whose run they are found might impound them. They 
were found doing damage on his land without having complied with the directions 
of the Act, and entitled themselves to its protection. As to the question of 
travelling on Sunday, if the Act 29 Car. II., c. 7, applied to sheep in charge of 
a superintendent or manager of a station, who was not properly a drover, still the 
driving on Sunday clearly came within the exceptions in the statute as a work of 
necessity. The only way in which sheep could be fed or kept alive was by driving 
them. As to the direction of his Honor with reference to the highway, it appeared 
that his Honor left the evidence to the jury, and did not rule as a matter of law 
that the track was a public road ; and the question- whether it was or was not a 
public road was for the jury. 
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Hasobavs, J., wished to say a few words about the constroction of the 3(Hih Milboubns 
lection of the Impounding Act, although the point was not before the Court for Banking Co. 
decision. It seemed to him that the proviso and the other part of the section ^ ^* 
should be read together, and that even when the sheep were within half-a-mile of 
the centre of the road they must travel at the required rate. As to the first 
ground, it was clear that the rate was quite independent of the runs over which 
they travelled. The whole contest at the trial was whether the sheep had 
.travelled the distance or not. The jury did not believe the plaintiffs, and found 
for the defendant. As to travelling on Sunday, it was perfectly clear that a penal 
statute could not be incorporated with another statute without express words. 
This statute of Charles IL was a penal statute. It was also a work of necessity, 
mercy, and charity to drive sheep on Sunday. It could never have been the 
intention of the Legislature, without a single expression to that effect, to make 
travelling on Sunday illegal The jury had found that the track was a public 
road. His Honor had given his opinion, but had not directed them as matter 
of law. 

Faucbtt, J., said that it was difficult to understand how a public road within 
the meaning of the 30th section of the Impounding Act could begin and end with 
a single run. But that was what was contended for here. In his opinion, the 
proviso had no reference at all to the limits of the run through which it went. 
Persons driving sheep were to travel at a certain rate, whether the road passed 
through one run or many. As to driving on Sunday, it seemed doubtful whether 
the Act of Charles 11. was at all applicable to the colony. If it were held to 
apply, still the driving of sheep, which in this case was sworn to be in search of 
grass and water, on Sunday, was a mere act of necessity. Upon the other ground 
taken there was evidence of the dedication to the public by user of the road; and 
his Honor had left the question whether it was a public road to the jury. The 
jury had decided it, and not his Honor. 

RuU discharged, with costs. 
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March 22. 



ROBEETSON and others v, DAY. 

Crown Lands Act— Purchase in consideration of intended improffements — "Five 

miles square." 

A pastoral tenant whose run contained several areas equal to an area of five 
miles square, but no area of five miles square not including some portion of 
purchased land, applied under the 31st section of the Lands Acts Amendment Act 
to purchase 640 acres in consideration of intended improvements. The application 
was refused. 

ffeld (per Hargravb and Faucett, J. J., SiE James Mabtin, C. J. diasentiente,) 
that the land applied for was not land lawfully contracted to be granted, and was 
open to selection. 

Special Case stated by consent of parties for the opinion of the 
Court. 

1. This action is brought to recover damages for the trespasses 
committed by the Defendant upon certain lands situate on the 
Yarrabee run in the district of Murrumbidgee in the colony of New 
South Wales, of which run the Plaintiffs are the lessees from the 
Crown. 

2. To this action the Defendant has pleaded that, as to part of 
the lands trespassed on, he is entitled to such lands by virtue of 
certain conditional purchases from the Crown under the 13th section 
of the Crown Lands Alienation Act of 1861, made on the 19th of 
October, 1876, and, as to the rest of the lands, has paid nominal 
damages into Court. 

3. The Yarrabee run consists of 42,240 acres and is delineated on 
the plan (1) hereto annexed, drawn according to the scale therein 
laid down, of which 28,894 acres are Crown Lands under lease to the 
Plaintiffs. 

4. The Plaintiffs, being such lessees, on the 17th of October, 1876, 

delivered to the land-agent at Tirana (that being the proper office) an 

application to purchase 640 acres of land on the Yarrabee run under 

the 31st clause of the Crown Lands Acts Amendment Act of 1875, 

at the same time tendering the sum of £640 ; which application was 

refused by the land-agent, who indorsed on the same the following 

memorandum of refusal :—" Refused, not being within a block of 

five miles square. Applicant advised. Tendered with deposit £640." 
(1) It is not thought necessary to give the plan, as nothing turns upon it. 



Day. 
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5. The said run does contain several areas equal to an area of five ^lf^?^5. 

\ ^ AND 0THKB3 

miles square, but each of such areas contains some portion of jj, 
purchased land; and no area of five miles square can be found on the 
said run which does not include some portion of purchased land. 

6. The Defendant on the 19th of October, 1876, made application 
to the land-agent atUrana, being the proper office, for the conditional 
purchases in the plea mentioned. 

7. It is admitted that the application by the PlaintiiSP and the 
Defendant respectively were right in form and in due accordance with 
the several Acts of Parliament 

8. It is contended for the Plaintiffs that the land selected by the 
Defendants was land lawfully contracted to be granted in fee simple 
to the Plaintiffs and therefore not open to conditional purchase. 

9. The Defendant contends that the land was not so contracted to 
be granted, by reason of the land applied for by the Plaintiffs not 
coming within the provisions of the 31st clause of the Grown Lands 
Acts Amendment Act of 1875. 

The question for the opinion of the Court is : — Whether the said 
land so applied for by the Plaintiffs could be purchased by them 
under the provisions of the 81st clause ? 

If the Court should be of opinion that the above question should 
be answered in the affirmative, the verdict entered for the Plaintiffs 
shall stand ; if not, the verdict entered for the Plaintiffs to be pet 
aside and a verdict entered for the Defendant. 

Butler Q.C. [Barley with him) appeared for' the Plaintiffs; Davis 
(Af. H, Stephen with him) for the Defendant. 

Per Curiam (Hargrave and Faucett, J. J., Sir James Martin 
C. J. dissentiente). Verdict for the Plaintiffs set aside with costs and 
a verdict entered for the Defendant. 

The following are the written reasons given by their Honors for 
their oral judgments : — 

Sir James Martin, C, J. Under the Crown Lands' Alienation 
Act of 1861, section 13, power was given to conditionally purchase 
or free-select (as it is popularly termed) Crown lands. The definition 
of '^ Crown Lands^' in the interpretation clause of the Act excludes 
lands '' lawfully contracted to be granted in fee simple.^' By the 81st 
section of the Lands Acts Amendment Act of 1875 it is enacted that 
'^ If any person holding any Crown lands under a lease or promise of 
a lease for pastoral purposes shall deliver to the land-agent of the 
district an application in writing for liberty, by reason and in virtue 
of improvements intended to be made thereon, to purchase any area 
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BoBEBTsoN of such land, not exceeding 640 acres nor less than 40 acres ; and 
AND Othem ^j^^ jg^^ ^^ ^j^g ^^^ ^i^g^ p^y ^ ^j^g g^^ land-agent a sum of 

Day. money equal to £1 per acre on the area so appUed for ; such land 
shall, for the period of one year from the date of such application, 
be held to be land lawfully contracted to be granted in fee simple, 
and, as such, not open for conditional sale by selection or by auction/' 
It would seem that the intention of the Legislature in this part of 
the section was to concede for the first time a privilege to all lessees of 
Grown lands in respect of a maximum area of 640 acres, no matter 
what might be the size of their holding. It was not to be a privilege 
to send in one application to-day for one portion of land, and to- 
morrow for another ; but the Legislature intended that there should 
be only one application, and that it should be for not more than 640 
acres nor for less than 40. So far the meaning of the section is 
sufficiently clear, but in the course of the passage of this Act through 
the Legislature some one appears to have proposed the following 
proviso : — ^' Provided that no such application to purchase as afore- 
said shall be made for more than one square mile within each block 
of five miles square out of each lease, or a proportionate quantity oat 
of any holding of less area.'' It is this proviso which has imported 
all the difficulty into the construction of this section. It is our duty 
in this case to make the whole section, if possible, cohere. 

The proviso seems to assume that the previous part of the section 
gave authority to the lessee of Crown lands to select more than 640 
acres in certain cases, and the Grovemment may have so interpreted 
it. It appears to me, however, that the proviso must be regarded as 
limiting the privilege conferred by the other part of the section, and 
that it must be read in connection with the rest. The difficulty arises 
from the use of the words " five miles square." Does the proviso 
mean that the privilege given without any limitation in the first part 
of the section should be restricted to blocks of five miles square ? I 
am of opinion that we ought to interpret these words so as to mean 
only an extent of area equal to the area of five miles square. If not, 
the proviso is inconsistent with the rest of the section, and no 
privilege at all is conferred where the land is not square. That is 
such a manifest and transparent absurdity that it is the duty of the 
Court to put some interpretation on the words such as will carry out 
what must have been the intention of the Legislature by the proviso. 
That has been done in many cases in the mother country. The law 
with reference to the construction of statutes so as to carry out the 
intention of the Legislature is well and concisely stated in "MaxweU 
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on Statute^' (1), as follows : — " Where the language of a statute, Robertson 
in its plain and unequivocal meaning and grammatical construction, ^^ Others 
has led to a mainifest contradiction of the apparent purpose of the Bay. 
enactment, or to some palpable and evident absurdity or injustice, 
presumably not intended, a construction has been sometimes put upon 
it which modified the meaning of the words, and even the structure 
of the sentences/' The text-book proceeds to give a number of 
cases illustrative of this principle, of which I shall only refer to two. 
One is the case of the Sheffield Waterworks Co, v. Bennett (2). There 
the marginal note states [His Honor read the marginal note.] Mr. 
Baron Bramwell in the course of his judgment says (3) : — '^ No doubt 
the word 'rent' is used in the Act, but it is spoken of as 'yearly rent,' 
a term which would exclude probably the most numerous class of cases, 
where there is no yearly rent, and other cases where there is no rent 
at all. For this reason, and because of the absurd consequences 
which would otherwise follow, it must mean ' value.' " So I say here. 
The words ''five miles square" are used in the Act, but if taken in 
their natural and ordinary sense they would exclude from a privilege 
given in general terms to all pastoral tenants, probably the most 
numerous class of such tenants. So, because of the absurd con- 
sequences which would follow from any other construction, the words 
must mean " an area equal to twenty-five square miles," whatever its 
geometrical shape. The other case is ex parte Greenwood (4). There 
the words of the statute in question, taken literally, applied to peti- 
tions presented by an insolvent, and not to petitions presented by 
creditors against an insolvent. Lord Campbell^ who delivered the 
judgment of the Court, says: — "Considering the purpose of this Act 
and the context, together with the 1 and 2 Yic.j c. 110, we think 
that the intention of the Legislature to give jurisdiction in respect 
of creditors' petitions as well as insolvents' petitions sufficiently 

appears . If the words of the section are confined 

to their literal meaning the result would be that under a creditors' 
petition a vesting order might.be made depriving a debtor of all his 
property and all means of paying his debts, but no relief from im- 
prisonment could be given, which involves the absurdity of supposing 

that the Legislature intended to act unjustly 

Por the purpose of the Legislature in this section it is immaterial 
whether the insolvent or the creditor has petitioned; the time of 
presenting is alone material, and though the example is put, ' If an 

(1) p. 209. (2) L. R. 7 Ex. 409. 

(S) p. 410. (4) 27 L. J. Q. B. 28. 
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RoBXRTsoN insolvent petition^' the meaning is ' if a petition is presented/ '' So 
^^ here, the language being ''five miles square/' which, as every one 
Day. knows, contain an area of 16,000 acres, and a smaller quantity 
being spoken of in the same section as " a less area,'' and not as ^' a 
square of less size,'' and the Legislature having manifested an inten- 
tion not to prevent some pastoral lessees from selecting at all, but to 
prevent all from selecting more than once within a certain area, I 
think the words '^ five miles square" must be read as meaning '^ an 
area of 16,000 acres, or twenty-five square miles/' Any other' 
interpretation would involve an absurdity and an injustice. Could 
anything be more absurd than that a lessee who has 15,999 acres of 
any shape can take a fraction under 640 acres ; and another who has 
over 17,000 acres of irregular shape should get nothing at all ? I am 
bound to interpret the whole section in such a way as not to 
pronounce the Legislature guilty of such an absurdity, and I think 
therefore, that the Plaintiff was entitled to this land and that his 
verdict ought to stand. 

Habgbaye, J. This was a special case which, by the consent of 
the parties, came before Mr. Justice Faucett, on the 14th February 
last, when a verdict, by consent, was taken for the Plaintiff, with 40s. 
damages, subject to the opinion of this full Court on the special case 
and the point raised thereby. 

The point for our consideration is as to the proper construction of 
the proviso to the 31st section of the Lands Act Amendment Act of 
1875, which section is in the following terms : — " If any person 
holding any Crown lands under a lease or promise of lease for pastoral 
purposes shall deliver to the land-agent of the district an application 
in writing, for liberty, by reason and in virtue of improvements 
intended to be made thereon, to purchase any area of such land not 
exceeding 640 acres nor less than 40 acres, describing, as may be 
required by any regulations hereunder, the boundaries of the same 
which shall be subject to the several provisions of the Crown Lands 
Alienation Act of 1861, and of this Act, and setting forth the 
intended improvements, and shall also at the same time pay to the 
said land-agent a sum of money equal to £l per acre on the area so 
applied for, such land shall for the period of one year from the date 
of such application be held to be land lawfully contracted to be 
granted in fee simple and as such not open to conditional sale by 
selection or by auction, and upon the completion to the satisfaction of 
the Minister of improvements to the value of £1 per acre on the land 
so applied for, a gr&nt in fee simple of such land shall issue to the 
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person so Applying or his legal alienee or representative at the Robbrtson 
appraised value. Provided that if the said improvements shall not v. 
be so made, 25 per cent, of the deposit shall be forfeited and the ^^^* 
balance refunded, and the said land shall be and become Crown land 
within the meaning of the ' Crown Lands Alienation Act of 1861 / 
Provided also that no such application to purchase as aforesaid shall 
be made for more than one square mile within each block of five miles 
square out of each lease, or a proportionate quantity out of any 
holding of less area/' 

The plaintifi^ in this case were lessees of theTarrabeeBun, and on 
the 17th October, 1876, delivered to the land agent at Tirana (that 
being the proper office) an application to purchase 640 acres on the 
said run uuder this 31st section of the Crown Lands Act Amendment 
Act of 1875, at the same time tendering the sum of £640; which 
application was refused by the land agent, who endorsed on the same 
the following memorandum of refusal, — *^ Refused, not being within 
' a block of five miles square.' '' 

The special case then states that the said run contains several 
" areas'' equal to an area of five miles square, but each of such areas 
contains some portion of purchased land, and no area of five miles 
square can be formed on the said run, which does not include some 
portion of purchased land. 

The special case contains all proper admissions of regularity to 
raise the simple question of construction argued before the Court on 
the applications of the plaintiffs as lessees, and of the defendant as 
free selector under the 13th section of the Crown Lands Alienation 
Act of 1861. 

This 31st section was plainly intended to give the pastoral lessees 
the privilege of removing from free selection (during one year) any 
areas of one square mile in consideration of prospective improvements ; 
but the proviso was equally intended to prevent such contingent 
purposes by the lessees from approaching the existing selections, if 
situated within the protected area of ''any block of five miles 
square." 

At the conclusion of the argument I stated orally my reasons as 
clearly and as shortly as I could; but I reserved to myself the right 
of expressing my reasons more accurately if any appeal took place, 
and to examine in detail our previous legislation and the orders in 
Council as to the measurements applicable to the argument. 

These reasons I will now state as follows : — 
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RoBBBTsoM In the first place, there can be only one ordinary construction of 
^*^ ^ these words, " Five miles square/' viz., that the Legislature intended 

DAT. a square block of land meaning five miles in a straight line on each 
side of such square, and for the following reasons : — 

First. Such is the ordinary meaning of the words ''five miles 
square,'' and every other similar expression throughout all our pre- 
vious land legislation. Although it was contended that the use of 
the word '' area" at the end of the proviso showed that the Legis- 
lature only intended ''area" in the words "five miles square," of 
any shape whatever. But a very rapid examination of our legislation 
and of the Orders in Council completely prevents any such a con- 
struction of the words "five miles square." 

For example, when the Legislature intends merely acreage or areas 
of any form, appropriate words are used, as in 6 and 6 Vic, c. 36, 
section 13 (1842) : — " Any block of unsurveyed land comprising 
20,000 acres or more, and forming as nearly as the natural land- 
marks of the country will admit, a parallelogram of which no one 
side shall be more than twice the length of any other side." So 
section 4 of the same Act limits the sale of surveyed lands to lots of 
" one superficial square mile," or in grazing lots under the regula- 
tions of 1st March, 1843, of 640 acres. The Orders in Council of 
October, 1847, section 1, forbids tenders for new runs for any larger 
quantity than " 25 square miles under a single lease ;" and section 2 
speaks of " 25 square miles." So in the regulations of 29th March, 
1848, section 6, the portion to be leased is defined to be not less than 
640 acres, or one square mile; and again, in section 16-33, the section 
is defined as 640 acres. The regulations of 31st March, 1848, 
prescribes 25 square miles as the maximum size of " new runs," and 
under the new Land Laws of 1861, the Legislature is still more 
careful in the use of different language to express different meanings : 
Thus, in the 7th section of the Crown Lands Occupation Act, the 
preemptive right of purchase is limited to one portion and "no 
more of an area not exceeding 640 acres out of each block of twenty- 
five square miles;" and the 13th section, under which all the 
ordinary conditional purchases have been selected describes the 
authorization to be of any improved Crown lands, not less than forty 
acres nor more than 320 acres, subject to the form of measurement 
as to the cardinal points specified in section 18. The 21st and 22nd 
sections, as to additional selections, are also careful to adopt acreage 
measurement as the statutory word. 
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The Grown Lands Occupation Act adopts^ in section 12, pars. 1, 3, Robbrtson 
and 4, the old description of the minimam size of runs as " 640 ^^^ Othbes 
acres, or one square mile,'' and continues such words throughout the I>at. 
Act. The words ^' twenty-five square miles/' in section 14, par. 1, 
still further show, that the Legislature, no less than the Orders in 
Council, has used all possible forms of measurement on separate and 
distinctive occasions, to express separate and distinct meanings 
applicable to each subject matter. 

From this examination, both of our Orders in Coimcil and of our 
modem land legislation, it is perfectly plain that the whole structure 
of our pastoral land orders and the modem legislation under the two 
Land Acts of 1861, will be completly disorganized if we are now to 
adopt any such loose interchange of meaning between the various 
words of measurement used throughout all these matters. 

Nothing in my opinion could be more dangerous than for us to give 
sanction to any idea that the various words used by our Legislature, 
or in the old Orders in Coimcil, can be departed &om, or that different 
words may be used interchangebly with each other vdth reference to 
any of such matters. 

It was indeed broadly argued for the Plaintiffs that upon a con- 
sideration of all the " pastoral runs" in our colony, the '^ frontages on 
rivers and creeks,'' the language of several of the Orders in Council 
and clauses of the Crown Lands Occupation Act, and many other 
details of our land laws, the Legislature must have meant in this 
section not five miles square, but ''five blocks of one square mile 
each," or mere acreage of the same area as is contained in five miles 
square or in twenty-five square miles, no matter whether '' square" or 
not. To all these suggestions I reply that, as a judge, I failed to see 
the slightest force in any of such suggestions. If there be any force 
in any of such arguments, they ought to have been addressed to 
Parliament during the passage of the bill through the Legislature 
itself, not now to the Courts which have only to interpret the words 
actually used by the Parliament. Qmd voluit non dixit is the clear 
limitation to our judicial construction of these and any other sections 
of all Acts of Parliament, even if any one of us might feel any 
weight in such suggestions for legislation. 

Secondly. In all our daily transactions as to measurement of lands 
or professional surveying, every land surveyor in our colony would 
give this meaning and no other to the words if our Government land 
surveyors were directed by Government, or any private person, to 
survey "a block of land five miles square;" nor would any young 
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BoBKBTsoN man be passed in our examinations for '^ licensed surveyors'' if he 
^"^ ^ were to say that under such words he would have fulfilled his 

Day. instructions by surveying five blocks, each of one mile square; or 
any other suggested areas of acreage or otherwise. 

Thirdly, so lastly, if such words occurred in a devise, a deed, or 
any other legal instrument, could any lawyer advise that under these 
words any other land would pass except a single block of five nules 
square. 

All the principles of construction seem to me, therefore, to be 
perfectly conclusive for the defendant; whether the section be con- 
sidered as an Act of Parliament, as a professional document, or as an 
ordinary legal instrument as to real estate. 

K it were necessary to cite any authorities in support of this 
judgment, I would refer to Dwarris and Maxwell on the interpreta- 
tion of statutes passim^ and also to the words of G. J. Tindal, in the 
Sussex Peerage case (4) : — "The only rule for the construction of the 
Acts of Parliament is, that they should be construed according to the 
intent of the Parliament which passed the Act. If the words of the 
statute are in themselves precise and unambiguous, then no more can 
be necessary than to expound these words in their natural and ordi- 
nary sense. The words themselves alone do, in such case, best 
declare the intention of the lawgiver." 

The words of Baron Martin in the case of Monumental Pyrographie 
Woodwork Company v. Brown (5), are also strictly applicable to the 
present case :-— '' The question depends on the construction of the Act 
of Parliament, and I think we ought to give the Act its ordinary 
meaning, and carry out to its full extent that which the Legislature 
intended. Even if the result of such a construction be attended 
with injustice, we must deal with the statute as we find it, instead of 
endeavouring to tamper with it and give it what is supposed to be a 
construction more consonant with justice. If an enactment be un- 
reasonable or improper, it is the Legislature who ought to interfere 
and set it right. In my opinion a great deal of mischief has resulted 
from giving forced constructions to Acts of ParUament for the 
purpose of carrying out the supposed justice of the case/' 

There is only one other point that need be mentioned. The plain- 
ti£Ps counsel, in his reply, suggested (as I understood him) that the 
land agent made an error in refusing the plaintiff's application for 
the 640 acres, because there were portions of purchased land within 
each block of five miles square on the run ; and, in fact, that such 
(4). 11 Ch. & Fin. 143. (5) 2 H. & C. 69. 
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portions are immaterial to the rights of pastoral lessees under this Bobxrtsok 
Slst section ; provided only four lines in a square shape^ each line ^^^ ^ ^ 
five miles long^ can be measured on the run ; and though these four I^at. 
may include every acre (except the 640 applied for by the lessee), 
either as a valid conditional purchase or otherwise granted out of the 
Crown. 

To this suggestion there are several answers, viz. : — First, such a 
construction would destroy the whole intention of the section and 
proviso for all practical purposes, either to the lessee or the conditional 
purchaser. The former would be encouraged and authorised to make, 
useless but aggressive applications as*^ against all the other parties 
within the five miles square ; and the latter would be liable to 
continual uncertainty, very detrimental to their own improvements 
required by the Act. Everyone knows that this section was intended 
to benefit the lessees by giving them rights of prospective improve- 
ments throughout their runs, but only within the five miles areas not 
already selected upon ; and not to perpetuate squabbles and contests 
within such area of mere prospective improvements, though still open 
to actual improvements by the lessees. 

Secondly. The words themselves — " block of five miles square'' — 
means per se and in toto a complete block of '^ five miles square,'' and 
does not mean a block of ''five miles square" minus such portions of 
the block as are not already out of the Grown. 

Thirdly. If this linear idea of a block of land five miles square be 
adopted, the pastoral lessee, by slightly shifting the block either 
north or south, east or west, could apply for an unlimited number of 
640 acres, as after each shifting the new block would be different 
from and not identical with the preceding block, and yet within the 
powers of the Act under this section. 

For these various reasons, therefore, it is plain to me that the land 
agent was quite right in refusing the Plaintiff's application, and that 
he has therefore no title to the land in qeustion, and that our 
judgment should be for the Defendant. 

Faucett, J. Lest there should be any mistake as to the facts, I 
take them from the special case. 

First, there is a run containing 42,240 acres, of which the Plaintiffs 
are the lessees. Next, the Plaintiffs, as such lessees, sent in an 
application in regular form for the purchase, out of that run, of an 
area of 640 acres, under the Slst section of the Lands Acts Amend- 
ment Act of 1875 (89 Vic, No. 13), and at the same time tendered 
the sum of £640. The application was refused, because, as stated 
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Robertson in the special case^ the area applied for was not " within a block of 
^ five miles square of leasehold/' We next have the statement that 

I>^T. ff the said run does contain several areas eqoal to an area of five miles 
square/' which means, in fact, that it contains several areas equivalent 
in extent to five miles square, or 16,000 acres each. " But,'^ it goes 
on to say, " each of such areas contains some portion of purchased 
land, and no area of five miles square can be found in the said run 
which does not contain some portion of purchased land/' This 
simply means that no area of five miles square, or 16,000 acres i^^ 
one square block, can be found in this run of 42,240 acres which 
does not include within it some purchased land. That being so^ the 
question is, whether the Plaintiffs are entitled to select 640 acres out 
of any area which is equivalent in extent to five miles square^ but 
which is not a block of five miles square. There being some 
purchased land in every block of five miles square in the run, they 
cannot now purchase one square mile within any such block, because 
then there would be more than one square mile purchased out of such 
block. But they contend that, having an area equivalent in extent 
to five miles square, or 16,000 acres, although not in a square block, 
and therefore not five miles square, they are entitled, out of such 
area, no matter what its form, to select or purchase 640 acres. The 
Defendants contend that they cannot. The question is, whether 
under the 31st section of the Act referred to, they can do so. 

I am not able to follow the Chief Justice when he says that the 
conclusion which would follow from the view presented by the defen- 
dants is absurd. Let us consider the course of legislation in these 
matters from the beginning. There can be no doubt that under the 
old regulations blocks rectangular, or square, as nearly as was conve- 
nient, were contemplated. In these, sections of one square mile, or 
640 acres, are mentioned ; and the very circumstance of making a 
run 16,000 acres seems to show that it was contemplated that it 
should be a square block of five miles square. Coming, then, to the 
Act of 1861, we find that the right was given to the lessees of Crown 
lands to apply for and purchase without competition lands that were 
actually improved, to the extent of 320 acres. Under that Act, as 
the improvements should be actually made before any right to 
purchase could arise, and as the right was given to purchase those 
lands only on which the improvements were, there was no limitation 
as to form, but only as to area, except that, by the proviso to section 
8, the sales of lands so purchased were to be made in accordance with 
the general subdivision of the land. We now come at once to the 
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Amending Act of 1875 ; and it appears to me that the words of the Robsktson 

Act are as clear as can be^ unless we are to suppose that by a gross ^^ ^ " 

mistake on the part of the Legislature it has said one thing when it ^a^* 

meant another. Take first the second section of this Act of 1875. 

This section increases the power of the lessees to select or purchase 

land without competition to the extent of 640 acres^ instead of 820 

acres^ in cases where they had made improvements to that extent. 

Here again^ as the section refers to the purchase of lands on which 

improvements had been actually made, there is no such restriction as 

that now in question. There is no limitation as to the form the land 

so to be purchased should take, whether square or not. It simply 

says 640 acres, because it is simply increasing the power given by 

the Act of 1861. Still, however, as in the Act of 1861, sales of this 

kind are to be made in accordance with the general subdivision of the 

land. 

But the 31st section of the Act — ^the section now under considera- 
tion — ^refers to a different state of things altogether. There is now 
introduced for the first time the right of the lessees to purchase 
without competition land within their leasehold for the purpose of 
improvement, with the intention of improving it — ^to use the words 
of the section, '^ by reason and in virtue of improvements intended 
to be made thereon.'' The Legislature, in introducing this new right, 
has by the proviso surroimded it with certain restrictions and limita- 
tions. Where is the absurdity of that? If the first part of the 
section stood alone the lessee would have the right to purchase an 
area not exceeding 640 acres and not less than 40 acres. We are not 
now called upon to say whether a lessee might take up portions at 
different times amounting altogether to 640 acres, or whether, having 
once made a purchase under this section of less than 640 acres, he is 
precluded from again making an additional purchase. That question 
is not before us, and we are not called upon to decide it. But he is 
limited to 640 acres at the utmost. The proviso then says, that no 
such application shall be made for more than ** one square mile'' — it 
does not say, as in the first part of the section, 640 acres— '^ within 
each block of five miles square." There is no mistaking the ordinary 
meaning of these words. Here is a principle expressed, namely, that 
there shall be a limitation as to form as well as to extent, the 
meaning of which cannot be altered by any change in the position of 
the words, unless the Court will change the meaning of our common 
language. It is a restriction imposed by the Legislature. I would 
have thought that it could hardly have been contended that the 
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BoBKRTSDK expressioii ''one square mile'' introduced into the proviso without 
AND Othebs j^^y qualifying or explanatory words, was not intended by the Legis- 
Dat. lature to impose a restriction as to form in reference to the area of 
640 acres, the largest extent of land that the lessee could, under the 
previous part of the section, select and purchase without competition; 
and, consistently with that, the portion of a lease out of which such 
square mile may be taken is also restricted as well in form as in 
extent, it must be a '' block of five miles square." We have thus 
the double restriction as to form and extent, not only in the portion 
that may be purchased, but also in the portion out of which it may 
be purchased. If by the words '' each block of five miles square,'' 
the Legislature had meant a portion of land equivalent in extent or 
area to five miles square and nothing more, it could easily have said 
so. And as the word '' area" is used in the early part of the section, 
which gives the power to purchase, and omitted in the proviso, it is 
but reasonable to suppose that the omission was intentional. We are 
not justified in saying that such a change of language ought to have 
no effect. Looking at this section in connexion with the Act of 1861, 
there can be little doubt that, while the first part of the section was 
intended to confer a new right on the lessee of Grown lands, the 
proviso was introduced, in the interest of conditional purchasers 
under the 13th section of the latter Act, for the purpose of restrict- 
ing and limiting such right. 

It is said, however, that, with the construction thus given to the 
words '' each block of five miles square," the concluding words of 
the proviso—'' a proportionate quantity out of any holding of less 
area" — would be ambiguous, or contrary to the former words. It is 
also said that they control or explain the meaning of the former 
words. If, indeed, they were clearly contrary or repugnant to the 
former words, that might be a reason for holding that, coming as 
they do later in the clause, they repeal the former words ; but if they 
are merely ambiguous or uncertain in their meaning, that is no 
reason why they should control or alter the meaning of words that 
are clear and unambiguous. Now, I do not think they are necessarily 
contrary or repugnant to the former words. Neither do I think that, 
although presenting some difficulty, they are necessarily ambiguous 
or uncertain. It seems to me that they may be fairly read as subject 
to the same restriction as to form as that which runs through the first 
part of the proviso. In this way the absurdity referred to will disap- 
pear. Thus, while the Legislature has omitted such a restriction as 
form in reference to other modes of free selection or conditional 
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purchase^ it does not appear to me to be unreasonable that they Bobibtbok 
should impose it in reference to this which has been introduced for ^^"^ ^^ 
the first time in this section. This, in my opinion, the Legislature ^^^* 
has done. Whether it is intended to do so may be another question 
But we are not to suppose without very clear reason that it did not 
know what it was doing. 

On this special case no question is raised as to whether, if the 
plaintiffs had applied for a smaller area, they could have got it. The 
only question is, whether an area of 640 acres could be purchased 
when the run did not contain a " block of five miles square,*' free 
from purchased land. I am of opinion that this cannot be done. 

Two cases have been relied on in support of the plaintiff's view, 
viz., the Sheffield Waterworks Co. v. Bennett , and ex parte Greenwood. 
In the first case, upon a comparison of several statutes, the word 
^' rent'' in one was construed as meaning, not the nominal rent paid 
by a tenant, but, as BramweU, B. put it, the '^ real rent or annual 
value'*; or, as Ckasby, B. put it, *' not the actual rent paid by the 
tenant, but the sum which comes into the landlord's pocket as rent 
after the deduction for water rates, poor rates, and district rates." In 
the other case, the words "if an insolvent petitions," were under- 
stood as merely putting that case as an example of the more general 
intention, viz., ''if a petition be presented;" and were construed 
accordingly. These cases are, in my opinion, far from justifying so 
great a departure from the plain and ordinary meaning of the words 
now in question as the plaintiffs contend for. Admitting the correct- 
ness of the rule of construction as stated in page 209 of Mr. MaX' 
welPs work, I am of opinion that the ordinary meaning of the words 
used is not at variance with the intention of the Legislature, and that 
it does not lead to any manifest absurdity or repugnance. Such ordi- 
nary meaning, therefore — ^the words being clear and unambiguous — 
ought, in my opmion, to be adhered to. 

For the reasons given, I am of opinion that the verdict in this 
special case should be entered for the defendants. 

Attorneys for the Plaintiff — Holdsworth and Broum. 
Attorneys for the Defendant — Gannon and McLaughlin. 
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j^^ jQ SPEAKS V. SMITH akd OTHERS. 

NegUgerU navigatum^ColUsion — Rule qf the Road. 

Plaintifirs schooner the G. was nm down by Defendants* steamer the M. It 
appeared that the C. was steering S.S.W. going free and the M. N. by E. Neither 
vessel was seen from the other until they were close together and nearly end on. 
The 0. ported her helm and the M. starboarded and a collision took place. The 
jniy found a verdict for the Plaintiff. A rule for a new trial was moved for on the 
ground that the C. ought to have kept her course, and on other grounds. 

The rule was refused. 

Per Sir James Mabtiv, G. J. When a sailing vessel going free is meeting a 
steamship end on or nearly so both vessels ought to port their helm. 

Action for the negligent navigation of the Defendants' steamer 
'^ Macedon'' whereby the PlaintifPs schooner '' Clara*' was run down 
and lost. The Defendants pleaded not guilty. At the trial before 
Sir W. Manning J. and a jury at the last sittings for causes in Sydney^ 
it appeared that the collision took place between Botany and Bulli^ 
about seven miles off the coast^ and about half-past eight o'clock at 
night. The ^' Macedon'' was steering a course N. by E., and the 
" Clara'' S.S.W. The " Clara" was going before the wind on the 
starboard tack. When the '^ Clara" was first seen from the ^' Mace- 
don/' the officer in charge of the steamer gave the order to put the 
helm hard-a-starboard and to turn the engines full speed astern. 
When the crew of the '^ Clara" first saw the steamer they ported 
her helm. The steamer struck the schooner and she sank in a few 
minutes. The jury found a verdict for the Plaintiff^ with £1^380 
damages. 

Owen now moved for a rule nisi for a new trial on the following 
grounds : — 1^ That the verdict was against evidence ; 2, That his 
Honor should have directed the jury that under the circumstances the 
'' Clara" was bound to have kept her course ; 3. That his Honor 
should have told the jury that the '' Clara" should not have ported 
her helm until she saw what course the steamer was taking ; 4. That 
his Honor should have told the jury that if they thought that the 
lights on board the ^' Clara" were not visible from the '^ Macedon," 
the question of any look-out on board the '^Macedon" became 
immaterial ; 6. That his Honor should not have told the jury that^ 
apart from any rule or regulation on the subject, the ** Macedou" 
ought to have ported her helm as soon as she saw the ^' Clara" ; 6. 
That his Honor should not have told the jury that if they thought a 
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collision was inevitable at the time the '' Clara" was seen by the Spiabs 
'^ Maeedon,'' it was immaterial what order was given on board the sioth and 
" Macedon" ; 7. That his Honor should have told the jury that they Othees. 
should find a verdict for the Defendants if there was negligence on 
the part of the ^^ Clara" which contributed to the accident^ the con- 
sequences of which could not have been avoided by the exercise of 
ordinary care on the part of the " Macedon." Here the " Clara" was 
to blame for the collision by porting her helm. She ought^ according 
to the sailing regulations^ to have kept her course : The Jane v. The 
Oreat Eastern (1). Article 15 of the Regulations for preventing 
Collisions (2) is as follows : — " If two ships^ one of which is a sailing 
ship and the other a steamship^ are proceeding in such directions as 
to involve risk of collision, the steam-ship shall keep out of the way 
of the sailing ship." And by Article 18, " Where by the above rules 
one of two ships is to keep out of the way, the other shall keep her 
course, subject to the qualifications contained in the following article* 
The case mentioned and also the Newbvrgh v. the Oscar (3) show that 
a steamer is not bound to port her helm, but may keep out of 
the way by either porting or starboarding. And it was for the 
Plaintiff to shew under Article 19, that the particular circumstances 
rendered the departure from the rule involved in his porting his helm 
necessary. This he has not done. The real cause of the accident 
was the obscuring of the ^' Clara's" lights by her head-sails. If her 
lights did not show properly, no question can arise as to the want of a 
look-out on the other vessel. The onus lay on the ** Clara" to show 
that the fact of the lights not being visible did not conduce to the 
collision : The Fenham (4) ; The Badger (5). It is clear that there 
was contributory negligence on the part of the " Clara" in not 
keeping a proper look-out and in having the lights obscured by the 
sails. 

Sib James Mastin, C.J. This action was brought to recover 
damages for the loss of the Plaintiff's vessel by collision with the 
Defendant's steamer. It appears, according to the evidence on the 
part of the Defendants, that their steamer had the proper lights 
bomiug brightly, and it is also sworn that the Plaintiffs had the 
same. One vessel was proceding S.S.W. and the other N. by E. 
Suppose they had been meeting each other they would have been 
running in almost the same straight line, aud if some distance apart, 

(1) Holt's Rule of the Road, p. 171. (4) L. R. 3 P. C. 212. 

(2) 35 Vic, No. 7, Schedule 9. (6) 11 S. C. R. 166. 

(3) Holt's Rule of the Road, p. 281. 
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Spxabs would have been keeping almost parallel courseB. According to the 
Smith and ^Defendant's evidence the " Clara " was not seen until quite close 
Othxss. ahead, and then on the starboard bow^ and although the crew of the 
schooner seem to have seen the steamer first, it is clear that neither 
vessel was seen from the other till they were close together. That 
would seem to argue negligence on both sides, as neither party seems 
to have been aware, until just before the collision, of the other's 
approach. His Honor told the jury that if the accident was brought 
about substantially by the fault of the Plaintiff himself, he would 
not be entitled to recover. That was clearly put before the jury, 
and the jury must be taken to have found either that there was no 
negligence at all on the part of the Plaintiff's people, or that if 
they were guilty of any negligence, it did not substantially bring 
about the collision. That was clearly a question for the jury. Much 
of the argument to-day has proceeded on the assumption that the 
Defendant's evidence must be taken to be true, and that as the jury 
found against it, the verdict was against evidence. But the Defen- 
dant's witnesses were contradicted by the Plaintiff's witnesses, and it 
was a question for the jury which side was to be believed. We are 
not to assume the functions of jurors, and therefore, so far as the 
first ground is concerned, the rule ought to be refused. There was 
clearly evidence on which the jury were warranted in coming to a 
conclusion in favour of the Plaintiff. 

Seven grounds are taken here. The others all relate either to 
misdirections or non-directions of the learned Judge as to the duties 
of vessels meeting each other in the way that these two vessels did. 
The rule appears to me to be that when a sailing vessel and a steamer 
are approaching each other in opposite directions in such a way as 
may lead to a collision, the helm of each vessel should be ported. 
That is on the supposition that there is nothing in the circumstances 
which calls for a different course of action. In this case the sailing 
vessel was going free, and her course was therefore as much under 
control as that of the steamer, and it was the duty of the people on 
board of the steamer to have complied with the ordinary rule of navi- 
gation and pass on the port side. I referred in the course of the argu- 
ment to the case of the City of London (6) where the facts were almost 
the same as the present. The rule in question in that case was not 
one of the Statutory regulations now in force, but was a rule of the 
Admiralty Court, to substantially the same effect as the present 
regulation. Dr. Lushing ton says : ''A steamer is always to be consi- 
(6) 4 N. C. 41, 42. 
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dered^ as I have understood^ a vessel having the wind large ; and with Spsabs 
reference to this vessel (the ^Spring'') there cannot be a doubt that she smith and 
had equally the wind large at the time ; and with the wind free, if Othebs. 
she had met the merchant vessel, it would have been her duty- 
supposing both vessels to be going large — ^to have put her helm to 
port. Now is it not one and the same thing whether this vessel, the 
^^ Spring," had met a merchant vessel sailing with the wind free, or 
had met a steamer ; and does not the principle equally apply, and 
was it not her duty to put her helm to port, if the circumstances of 
the case rendered the principle applicable ? That the circumstances 
of the case rendered the principle applicable I entertain not one 
shadow of doubt. I have had occasion, over and over again, to say 
in this Court, and 1 will endeavour to put it in the clearest language 
I can command, that whenever two vessels meet at sea, and there is 
any probable chance whatever of collision, it is their duty to abide 
by the principles of navigation, and each of them to take the precau- 
tion of putting the helm to port, where both are free, to avoid the 
chance of an accident ; and for this plain and obvious reason : that 
in a dark night like this, how often must it happen that some doubt 
will arise whether the vessel be direct ahead, or one point to the star- 
board or to the larboard ? And are you to leave to mere chance the 
discovering this with perfect accuracy, or are you not immediately to 
adopt that which is the only safe precaution, that is, following out 
the principles of the order, putting the helm to port at once, and so 
avoiding the collision ? I have been told that this rule is not appli- 
cable because, if the two vessels had kept on their course they would 
have run no risk of collision. Why no one would take upon himself 
to say that the rule is applicable in such a case. If the two vessels 
had been six or eight points away from each other, no one would say 
you are to go across and thereby occasion a collision ; but the prin- 
ciple of the rule is that when there is a reasonable chance of collision, 
then you are to adopt, not the rule, but the principle on which the 
role is founded.'' So, according to that authority, the Plaintiff was 
perfectly right in porting his helm, and the people on the steamer 
the vessels being nearly in a line, ought to have done the same. 

I cannot see that the Judge was wrong, or that he omitted any- 
thing which he ought to have told the jury, and I think that this 
nde should be refused. 

IlAaaaAVE, J. I concur in thinking that the rule should be 
refused. Any jury must bring in the same verdict as has been 
brought in. I have no doubt the jury took into their consideration 
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Spiass most strongly the fact, that it required two men to pat the helm 
Smuh and hard-a-port, and that there was only one man at the wheel. With 
Othxbs. regard to the point of law, I have often made the remark, that mere 
observations of a judge on the effect of certain evidence, are not mis- 
directions at all. If we allowed objections on such grounds to prevail 
there would be a new trial in every case. 

SiK W. Manning, J. I am of the same opinion. I was quite 
prepared for a verdict either way. The evidence was very conflicting, 
and I cannot see how we can interfere with the verdict on the ground 
that it was against evidence. I told the jury that I did not hold that 
a small vessel was bound to carry her lights on the mainmast, but at 
the same time I put it to them distinctly that she was bound not to 
have her lights obscured. If the lights were not properly placed so 
as to be visible, then it would lie on the Plaintiff to show that the 
want of lights did not cause the collision. I told the jury that in 
the event of an emergency the steering roles would have very little 
application. Both parties would be put to exercise their ready wit 
and to rely on their instant judgment. A mistake of those in charge 
of the steamer under such circumstances would not necessarily 
involve the Defendants in liability, if the Plaintiff had caused the 
emergency through any neglect on his part. As to the question 
what was best to be done under the emergency, the jury had before 
them the evidence of some man on board the ''Clara,'' that the 
steamer would have gone clear if she had not starboarded. After 
that evidence, if they believed it, they had a right to come to the 
conclusion that the safe way was for each party to have ported. All 
- the various points of law now taken have reference to what I held 
should have been done under the particular circumstances of emer- 
gency. It is said that the '' Clara'' ought to have kept her course. 
What ? When a big vessel, travelling much faster, was coming down 
right upon her ? It is preposterous to say that she was bound to 
keep her course. What is to be done when vessels are a good dis- 
tance apart is not at all applicable when they are at close quarters 
and a collision is imminent. I certainly did decline to say that the 
question of look-out on board the ''Macedon" was immaterial if the 
'' Clara's'* lights were not visible, and I think I was right. 

There can be no doubt that the verdict was chiefly occasioned by 
the fact, that on this very large vessel there were only two persons 
with any opportunity of seeing what was going on in front of them. 
And the jury also went on the evidence of the man at the wheel. He 
was the first to see the schooner, though he had the binnacle light in 
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front of him. The jury may very properly have thought that there Spears 

was negligence on the part of the steamer in not having a look-out man g^fj^n ant> 
properly placed so that the schooner would have certainly been seen Others. 
sooner than by a man in the position of the helmsman. 

Rule refused. 
Attorneys for Plaintiff — Spain §• Sly. 

Attorneys for Defendants — Slade and Smith. 



BARTON V, REILLY and Another. j^^ 24. 

Landlord and Tenant — Covenant — **AUeratum8 and improvements 

A lease gave power to a tenant to make alterations and improvements, and for 
that purpose to pull down any walls, such alterations and improve- 
ments when so effected to form part of the said demised premises. 

Held {per Sir James Mabtin C.J., and Sir W. Manning, Haboravb J. 
disaentknte) that this power did not authorise a tenant to break a doorway 
through the exterior wall separating the house demised from a house not the 
property of the lessor. 

Declaration: 1. For waste in pulling down and destroying 
portions of the main wall and internal walls^ and making passages 
through such main walls of a shop and dwelling house under lease to 
the Defendants; 2. Breach of a covenant by the Defendants " that they 
should^ during the said term^ well and sufficiently repair^ maintain^ 
and keep in good and tenantable repair, both inside and outside, the 
said messuage, tenement, and premises, and at the expiration or sooner 
determination of the said term peaceably and quietly yield up unto the 
said lessor, her heirs, &c., the said messuage or tenement in as good 
condition and repair as the same might be at the commencement of 
the said term, reasonable wear and tear, and damage by fire or 
tempest only excepted. 

Fleas. — 1. Not guilty; 2. Leave and license 3. Non est factum; 
4. Not guilty (to the second count) ; 5. The Indenture of lease, set 
out verbatim, and containing an agreement in the following terms : — 
" And it is agreed by and between the said parties hereto that the 
said lessees shall be at liberty at any time during the said term hereby 
created to make any alterations or improvements they may require, 
and, if necessary, to pull down or otherwise any walls, fences, or 
erections for such purpose, such alterations or improvements when so 



126 StJPBJlltfE COXfRT KBPORTS. K.S. 

Babton effected to form part of the said demised premises, and at the ezpira- 
Rbilly and ^^^^ ^^ other sooner determination of the said term to leave the same 
Amothsr. upon the said demised premises/' Averment that the alleged pulling 
down, destruction, &c., were the making by the Defendants of certain 
alterations and improvements then required by the Defendants to be 
made in and about the same premises within the terms of the said 
deed; and that the pulling down and removal of the said walls, and 
consequent destruction thereof, and the making of the said passages 
and openings were necessary for the making of such alterations and 
improvements as aforesaid. 

Joinder of issue. 

It appeared at the trial that the lessees (the Defendants) had 
knocked down portion of the side main wall of the building leased 
to them for the purpose of opening a communication with the 
adjoining premises which they had leased from another landlord. 
They also pulled down the back main wall and carried back the. side 
walls of the building, thereby enroaching on what had formerly been 
the yard. All these alterations were made without the Plaintiff's 
consent. The jury returned a verdict for the Defendants. A rule 
nisi was granted on the 5th of March, on the grounds that the verdict 
was against evidence, so far as regarded the breaking of the wall 
between the two houses occupied by the Defendants, and that the 
verdict was perverse and against the ruling of his Honor. 

M. H. Stephen and Irving in support of the rule. This is a pure 
question of law on the construction of the covenant in the lease. We 
say that the right construction is that which was adopted by his 
Honor Sir TV. Manning at the trial. 

Butler, Q. C, and Want show cause. In a case like this the Court 
must look to the particular circumstances. Here was a wretched 
place on which the Defendants spent £700. The argument that 
pulling down a wall was not an alteration or improvement would 
apply equally well to the internal walls. Here both words are found, 
"alterations'* and "improvements." The Court is bound to give 
effect to both words in the covenant. Even if what the Defendants 
did amounted to more than an alteration, still, if it was an improve- 
ment, it came within the powers given to them under the lease. 

Sir James Martin, C.J. (after stating the facts and pleadings) : 
His Honor told the jury that, although under the clause in the lease, 
the lessees were authorised to pull down walls, yet they were not at 
liberty to make a communication between the house leased to them and 
another house altogether, and that, so far as that alteration was con* 
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cemed^ the Plaintiff was entitled to a verdict The jury^ disregarding Babton 
his Honor's direction^ found for the Defendants, and the question for j^jsj^^y and 
us now is whether there ought to be a new trial. Anothbe. 

This rule is opposed on two grounds. First, with reference to the 
construction of the power in the lease. Beading the covenants, bit 
by bit, and not as a whole, it appears to give very large powers to the 
tenant. ''To pull down any walls'' — if the covenant had stopped 
there, it would have been difficult to contend that a hole might not 
be made in an external as well as an internal wall. But the covenant 
goes on to explain what the alterations and improvements must be. 
'' Such alterations and improvements, when so effected, to form part 
of the said demised premises, and at the expiration or sooner deter- 
mination of the said term to leave the same on the said demised pre- 
mises." Therefore, whatever the alterations are, and wherever they 
are made, they must be something which is to be left on the demised 
premises. What was evidently intended by the parties was, that if a 
wall was taken down, something was to be put in its place. The 
alteration or improvement was to be something involving an addition 
which could be left on the demised premises. If the tenant wished 
to throw the back wall further back, I think he could do that so long 
as he built a new wall, for then the new wall would be something 
that could be left. But here nothing of the sort was done. The wall 
between the Plaintiff's house and another house is broken through 
and nothing whatever put in its place. How can this be said to be 
an alteration or an improvement f It would be no convenience to 
any future tenant the Plaintiff might have had, unless he was also 
tenant of the adjoining house. Indeed, unless the same person were 
tenant of both houses, the communication between them would be 
rather a nuisance than otherwise. There is a wide distinction in this 
respect between a hole made in an external and one made in a parti- 
tion wall. In the former case it would utterly destroy privacy, and 
lower the value of the building. I think his Honor took the right 
view at the trial, and that there ought to be a new trial. 

Again, it is said that a new trial ought not to be granted in this 
case because the damage was proved to amount to less than £20 
But it is the practice of the Court to grant new trials where the 
amount in dispute is small, if the verdict is perverse. Here the 
verdict was contrary to his Honor's ruling on a point of law, and I 
think this was a case of that sort. 

Haborave, J. This case comes before us on a question as to the 
construction of the lease. It is an ordinary improving lease. The 
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Barton intention of the parties must be gathered from the terms used^ and 
Reilly akd ^^ cannot go outside the lease to ask what was their intention. 
Anothek. Ample powers are given to the lessees as widely as words can give 
them ; and there is no limitation whatever as to external or internal 
walls. There is no question that under the powers here given the 
lessees could have built an altogether new house on the land. They 
may pull down any walls or erections. Of course such a lease suits 
the landlord^ provided all that the tenant does is left on the premises^ 
as it is required to be by this lease. Suppose the opening had been 
made in the back wall, does any one doubt that that would be per- 
fectly legal ? And for the purpose of the construction of this clause 
it does not matter whether the tenants opened a door in the front 
wall, or at the back, or at the side. As the power is given without 
any restriction as to any particular wall, the way to test the law is to 
see whether it can be done with reference to any one wall. If so, it can 
be done to all of them. I am quite clear that his Honor's direction 
to the jury was wrong. 

Sib W. Manning, J. I considered the question very fully at the 
trial, and now, after hearing the arguments, I am of the same 
opinion. It appears to me that the lease was a very one-sided one, 
and was very strong in the Defendants' favour. Still it applied only 
to the house demised ; the covenants had reference only to that house; 
the alterations and improvements were to be of that house as it stood, 
without reference to any other house. Suppose there had been a 
lane between the Plaintiff's house and the other house, then it would 
have been different. If a door had been knocked through the wall 
with ingress and egress from the lane, then it would have been an 
improvement, because it would have improved the means of access to 
the house, and it would have reference to that house alone. But if 
the construction contended for by the Defendant is the right one, 
then, if they could make a doorway between the two houses, 
they could take away the whole wall, and throw the two houses into 
one. Indeed, if the literal construction be taken, they might pull 
down all the walls and support the whole upper story by pillars. I think 
that we must construe each word of this clause with reference to all 
the other words, and that, taken as a whole, the covenant does not 
give the power to make any such alteration as was made here. 

As to the other question, I take the principle of the rule to be this. 

The decision of a question of law is for the judge and not for the 

jury. If the jury take upon themselves a jurisdiction which does not 

- belong to them and decide a question of law contrary to the judge's 
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mling^ then their verdict is perverse. And the rule that the Court Babton 
will not disturb the verdicts of juries where the amount in dispute is bjshxt aitd 
very small^ does not apply to cases where the jury have usurped Another. 
functions which do not properly belong to them. 

RuJe absolute. Costs of the first trial 
to abide the event. 
Attorneys for the Plaintiff — Gannon ^ McLaughlin. 
Attorney for the Defendant — C. Buli. 



Ex-PARTB GUEST. 
Attachment--Inc^bilMy to pay — Contempt, Jtme2l 

It is no ground for dissolving an attachment for non-payment of costs under a 
rule of Court that the person attached is wholly unable to pay. 

So Tuld (per Sib James Martin, C.J., and Faucett, J., Hargravb, J., 
diasetUiente.) 

The Applicant in person moved to make absolute a rule calling 
on certain trustees of the Dayspring Division of the Sons of 
Temperance to shew cause why a writ of attachment obtained by 
them against the Applicant for non-payment of costs under a rule of 
Court should not be dissolved^ upon the ground that the Applicant 
was wholly unable to pay such costs. He cited ew-parte Hovell (1). 

Simpson showed cause. 

The facts and argument sufficiently appear in the judgments. 

Sib James Martin^ C.J. Unfortunately a great deal of litiga- 
tion has taken place between Mr. Guest and this Dayspring Society^ 
of which he is a member^ and against which he alleges that he has 
claims m respect of sick pay due to him. Unfortunately also for 
Mr. Guest^ the decisions generally have been against him^ but in 
consequence of the peculiar circumstances of the case, and in 
consideration of Mr. Guest's severe bodily infirmity, the Court has 
nearly always abstained from visiting him with costs. On the last 
occasion, however, the Court felt constrained to order that Mr. 
Guest should pay the Society's costs. A suggestion was then thrown 
out by the Court that the Society should forego their costs if Mr. 
Guest would consent not to take any further proceedings against 
them. However the costs were not paid and an attachment was 
moved for in the usual course. The Court again felt constrained to 
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Ex PARTE make the order^ again throwing out a suggestion that the attachment 
should not be put in force at once^ but that time should be given for 
the purpose^ if possible^ of coming to an amicable settlement. It 
appears that the Society did pay respect to the suggestion of the 
Court and were willing to forego their costs provided Mr. Guest did 
not commence any further litigation against them. He did take 
proceedings by commencing an action in the District Court, and the 
Society fell back on their rights and put the attachment in force. 
We are now asked to dissolve the attachment on the sole ground 
that Mr. Ouest is unable to pay these costs. I take it as clearly 
established that he is entirely without means, and he now contends 
that, not being able to pay these costs, he is not guilty of any 
contempt of this Court in not paying them, and that therefore he 
ought not to be punished by attachment. All I have to say is that 
inability to pay does not purge his contempt. It may be a bad state 
of the law — I think it is — ^that a person who has obtained an order 
for costs can imprison for non-payment, while a creditor who has 
obtained judgment for a debt, however large, can only proceed 
against the goods of the debtor, and not against his person. At the 
same time the power exists, and it has been frequently put in force 
— hundreds and hundreds of times — and it has never been contended 
that inability to pay costs is any answer to an application for an 
attachment. I therefore think that the ground taken is not a sound 
one and that this rule ought to be discharged. 

Haroraye, J. It is perfectly clear that all writs of attachment 
are matters entirely in the discretion of the Court, and I always, as 
a member of the Court, refuse to give up the exercise of my 
discretion on the particular facts of each case of this kind which 
comes before us. Now this is altogether a novel case ; such a case 
has never been heard of before, as that a poor, blind man, being 
obstructed in every possible way in obtaining his rights, should be 
imprisoned for contempt because he has no possible means of paying 
these costs. It is quite clear to me that this writ of attachment was 
issued, not to get the money, but to stop litigation. That is 
^ altogether wrong. Mr. Guest now says that, on the principle laid 
down by the late Chief Justice in ex parte Hovell, he should not be 
held guilty of contempt. What Sir A. Stephen stated was thoroughly 
good law, and though Mr. Justice Faucett and I applied it differently 
to the state of facts before us, we did not dissent from his statement 
of the law. It is clear from that that if there is no wilfulness there 
is no contempt in the non payment of costs. But there is another 
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thing which makes this proceeding altogether bad ab initio* This Ex parte 
attachment has been enforced in bad faith. The writ was granted ^^^' 
Jby the Court on an undertaking that it would not be enforced unless 
new proceedings were taken by Mr. Guest. And the proceedings he 
took were not new proceedings ; he merely went on with old 
proceedings which had not been decided on the merits. On three 
grounds^ therefore ; that there has been no wilful contempt on the 
part of Mr. Guest ; that there has been a breach of faith with the 
Court by this Society in enforcing this attachment ; and that the 
whole matter is within our discretion from beginning to end, I think 
that this application ought to succeed and that this rule ought to be 
made absolute with costs. 

Faxjcbtt, J. If I were to allow my feelings to guide me in deciding, 
many of my decisions would be very different from what they are. 
Now here is a course of proceeding of a very common kind— one of 
the commonest and one of the worst proceedings handed down to us 
from former times. When an order is made by this Court for the 
payment of costs, if those costs are not paid, the person who has 
obtained the order may obtain another order for the issue of a writ of 
attachment, and the unfortunate man who may be' wholly unable to 
pay the costs, may rot in prison until his death. That system we have 
preserved in this colony, as I think, to our great disgrace. Guest has 
been put in gaol for not paying these costs. If Guest owed £50,000 
on promissory notes he could not be put in prison, but because a 
paltry sum of £20 is due under an order of the Court as costs, it is 
the practice of the Court to grant an attachment in case of its non- 
payment. I cannot see how we are to relieve Guest in this case 
unless in every case of a similar order where there is an inability to 
pay the costs, we should be prepared to dissolve the attachment. 
Reference has been made to the case of eof parte Hovell, But so far from 
Sir A, Stephen's judgment in that case being an authority in favour of 
Mr. Guest, the principle is there laid down that doing an act likely 
to injure without any intention of committing a contempt would still 
be a contempt. Sir A. Stephen says : — ^' If Dr. Steel had sworn that 
he was ignorant that he was committing a contempt, or that what 
he did was likely to do mischief, it would be no defence, as laid 
down by Lord LangdaU in Littler v. Thompson.'*^ From that law I 
do not think either Mr. Justice Hargrave or I dissented, though we 
took a different view of the facts. Here is a similar case, and I cer- 
tainly feel it a very hard thing to treat it as a contempt. I feel the 
utter barbarity of the practice, and I do not think it is possible to 
condemn it in strong enough terms. 
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Ez-PARTE The next question is whether there has been a breach of faith on 
the part of the Society ; whether they have violated their undertaking 
not to put the attachment in force unless Guest commenced new pro- 
ceedings against them. If so^ I should be of opinion that the attach- 
ment ought to be dissolved^ although the original granting of it was 
not wrong. It appears that Guest did not actually commence a new 
action, but he proceeded with an action which had been commenced 
before. I can see no diffierence between commencing a new 
proceeding and urging on an old proceeding. If anything, the breach 
of faith appears to me to have been on the part of Guest. I cannot 
see that there is anything novel in this case. It seems to me the 
ordinary case of a person being ordered to pay costs and failing to 
pay them. If Guest is still unable to pay the money it seems to me 
that he should take the course of going into the Insolvent Court. If 
he took that course my opinion is that a Judge would discharge him 
from prison. On the whole, with great regret, I cannot see any 
ground for making this rule absolute. 

Rule discharged without costs. 
Attorneys for the Bespondent — Pigott and Trickett. 



j^^^ J J In the Qoods of J. M. DILLON, deceased. 

" Bcc/esiastical Practice — PvUmg Administration Bond in nUt — Proceeding exparte. 

The leave of the Coort to put an administration bond in suit may be obtained 
ex parte. 

In March William Busby, a creditor of the deceased, moved for 
and obtained ex parte an order giving him leave to put in suit the 
administration bond entered into by G. A. W. Lett as administrator 
of the above estate and W. Clark as surety in the name of the 
Attorney General, on the ground that the administrator had failed to 
file any accounts in the estate (1). A rule nisi was afterwards 
obtamed on behalf the administrator to set aside the order on the 
grounds : — 1. That such order ought not to have been made ew parte ; 
2. That the Court has not power to grant an order under the 16th 
Clause of the Charter of Justice ew parte without affording the persons 
to be affected by such order the opportunity of showing cause 
against it. 

(1) Keported ante p. 52, 
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The affidavits showed that the letters of administration were ^e 
granted in November, 1873. In November, 1877, the administrator 
received notice from the Frothonotary to famish his accounts. The 
accounts were not filed until after the order of the 22nd of March* 
Absence from Sydney and other reasons were put forward by the 
administrator to excuse his default. 

Darley in support of the rule. It is very important that the prin- 
cipal and sureties should have an opportunity of showing cause 
against these orders to put administration bonds in suit. In England, 
under the Statutes of Distribution, bonds were given to the 
ordinary, and had to be put in suit in his name. The section of the 
Charter of Justice is a mere reprint of the provisions of the statutes 
of Henry YIII. and Charles II. There being no ordinary here, the 
Attorney-General was substituted. There is no difference between 
the terms of the bonds. Now what was the practice in England 
before the Probate Act as to bonds given to the ordinary f In every 
case there had to be a citation to the parties against whom it was 
intended to put the bond in suit. The party must be cited to attend 
with the bond before it can be sued upon (2). In the Archbishop of 
York V. Tupp (3) the Court of Common Fleas recognised the right of 
the Ecclesiastical Courts to control proceedings on these bonds. In 
Crawley v. Chipp (4) Sir Herbert Jermer Fust was of opinion that the 
Ecclesiastical Court was not bound ex debitojustitue to allow the bond 
to be sued upon, but might decline in its discretion to make any order, 
notwithstanding it might be shown that there had been a breach of 
the bond. In all cases the party has been called upon to appear, and 
in some cases the Court has refused to deliver out the bond for the 
purpose of its being sued upon. The only way in which the Court 
can properly exercise its discretion is upon the facts brought before it 
by both parties. This is a case in which the Court using its discretion 
would refuse to allow the bond to be enforced. No devastavit is sug- 
gested, and merely nominal damages would be recovered for not filing 
the accounts as soon as they ought to have been. They have been 
filed now, and it is not shown in any way that the creditors have been 
injured. [^Godtuin v. Knight (5) was also referred to.] 

M. H. Stephen shows cause. The uniform practice in this Court 
since 1849, has been to make these applications under the 16th clause 
of the Charter of Justice ex parte. The only person to whom notice 
is given is the Attorney-General. In the case of the Attorney-General 

(2) Williams on Executors p. 527; 7th ed. (4) 1 Cart. 468. 

(3) 3 Bing N. C. 789. (5) 6 N. C. 261. 
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Be 9. Holt {6), decided on the 10th of April, 1849, the order was 

'' obtained est parte. There is nothing in the Charter of Justice 

requiring sendee on the parties to the bond. Why should the order 

be set aside with costs as against Mr. Busby, when he has simply 

followed the ordinary and recognised practice of the Court ? 

Barley in reply. There has not been a sufficient number of cases 
here to found a practice opposed to the English practice and to 
common sense and justice. [He referred to Parker v. Young (7).] 

Sir James Maktin, CJ. By dause 15 of the Charter oi 
Justice, which has been in force in this colony for 54 years, the 
person taking out letters of administration must give a bond to the 
Queen for the due administration of the estate, and it is provided by the 
16th clause that the bond may be put in suit in the name of the 
Attorney General, by any persons interested in the estate, if this Court 
gives them permission. Ordinarily, when a person gives a bond, the 
obligee, as a matter of course, may sue on the bond, and it does not re- 
quire any order to enable him to do so. In this case the bond is given 
to the Crown. The Crown sues by the Attorney Greneral, and the 
Attorney General, as representing the Crown, requires no order from the 
Court, nor has he to give notice to the sureties or any other parties before 
commencing proceedings. Inasmuch as the parties interested are 
authorised to sue in the name of the Attorney General by permission 
of this Court, what has the obligor or what have his sureties to do 
with the granting of that permission ? They could not complain if 
the Attorney General put the bond in suit himself. The obligor has 
no locus standi before the Court at all. This is the plain common 
sense view, and has been the uniform practice of this Court all 
through these years. It is now many years since I was first 
connected with the Court, and I know as much of the practice of 
the Court as most people ; and as long as I can remember, the 
practice has been to make these applications ex parte. In matters of 
this kind practice does bind the Court. Nothing is more common 
than to refer to the officers of the Court on points of practice, and 
their report is adopted and followed by the Court. Most incon- 
venient would it be if so bad a precedent were set as to ignore so 
established a practice. Whether the Court may stay proceedings in a 
suit upon a bond, if it sees that no real injury has been caused by the 
default of the administrator, is another matter which is not now before 
us; but I am inclined to think that the Court would have sufficient 
power to interfere if a proper case were made out. 

(6) Stephen's Supplement p. 140. (7) 6 Beav. 261. 
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Habgbave^ J. My opinion is tlie other way^ and for insuperable Be 
reasons. The arguments in favour of proceeding ex parte would be ^^"^^''• 
perfectly good if the Attorney General carried on the suit himself. 
Justice is always administered on the principle that the Crown will 
not do wrong to anyone. But here is quite a different state of 
things. Are we to allow private persons to make use of the prero- 
gatives of the Crown for their own private ends ? To do so would 
be contrary to every principle on which the Court is accustomed to 
act. We are now emerging from a bad system ; private prosecutions 
have been abolished, and now barristers are not even allowed to assist 
the Crown in public prosecutions on behalf of private persons. It 
is against all constitutional principle that things which concern the 
public should pass into private hands. It is said that it has been the 
practice of thi^ Court to grant such applications ex parte. It may 
have been the practice years ago, when half the population of the 
colony were convicts, and the other half gaolers, but we are too free 
and too rich now for anything of the sort to be tolerated. I cannot 
say what has been the practice of the Court in past years, though I 
know that lately, whenever we have granted leave, we have always 
surrounded our orders with the protection of the order having to lie in 
the office for some time, so that the persons affected may have an oppor- 
tunity of being heard. But it is qaite plain that we ought to follow 
the English practice in this matter. And the English authorities are 
decisive. Not one of the cases that has been referred to has been 
controverted in any way. And it is not only the practice of the 
Ecclesiastical Courts in England, but it is the only just and proper 
practice. Again, the words of the Charter itself do not authorise an 
ex parte proceeding. The power given to the Court was intended to 
be exercised in a way consistent with natural justice and with the 
practice of English Courts at the time the Charter was given. I 
think the application should be granted, but without costs. 

Sib W. Manning, J. I have had some doubts, but, on con- 
sideration, I concur with the Chief Justice. I go by what he has 
stated to be the uniform practice of the Court. His Honor now 
certifies that that has been the practice for many years past. Besides, 
on looking more closely into the Charter of Justice, I see reasons for 
this practice, and it appears not to have been blindly adopted by the 
Court. The Attorney General might already sue upon this bond 
without asking anyone or giving notice to anyone. In the same way 
some one interested might whisper to the Attorney General, who 
might then bring an action on the bond for the benefit of the person 
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instigating him. But the section of the Charter of Justice is intended 
to prevent that kind of proceeding, and the consent of the Court is 
made indispensable. Now look at the words of the clause. The 
Court has to inquire, not whether the condition of the bond has been 
broken, but whether the party who applies is interested. If it appears 
to the Court that he is interested, then the words of the clause are 
'^ such person or persons shall be allowed '^ to sue. The inquiry is 
entirely one personal to the party applying. I do not take on myself 
to say that if we were establishing a practice for the first time we 
ought to decide in the same way ; but hearing what the practice of 
the Court has always been, I look to see whether there has not been 
some good reason for the Court adopting it. There is a difference 
between the terms of the Charter of Justice and those of the Enghsh 
Probate Act. There the words '^ motion or petition'^ are used, which 
ordinarily imply giving notice. There it also appears that the question 
on which the Court has to be satisfied is whether the condition of the 
bond has been broken. I cannot see that the English authorities 
ought to govern us in this matter. 

Rule discharged without costs. 

Attorney for Applicant*-ilfars&i//. 

Attorneys for Respondent — Daintrey jf Chapman. 



^^^^' THE QUEEN r. KEOGH. 

Criminal law — Assault with inteni — Attempt to commit misdem£anor. 

The Defendant was charged with carnal knowledge of a girl under the age of ten 
yeais. The Judge directed the jury that they might find the Defendant guilty of 
an assault with intent to commit the offence charged. 

Held (Haborave J. dissentiente) that he was not bound to tell them that they 
might also find the Defendant guilty of an attempt to commit the offence. 

Case reserved for the opinion of the Judges of the Supreme Court, 
under the Act 13 Vic, No. 8. 

William Keogh was tried before me at the Tamworth Circuit Court, 
held in April last, charged with having unlawfully and carnally known 
and abused Mary Ann Johnson, a girl under the age of ten years. 
The evidence did not sustain the capital charge, actual knowledge 
not having been proved. The girl (who was proved to be under the 
age of ten) however gave evidence that the Prisoner knocked her 
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down on a sofa^ pulled her clothes up^ lay on her^ and committed Thx Quxbk 
other acts^ which warranted me in leaving it to the jury to find the kbooh. 
Prisoner guilty under 11 Vic, No. 30^ s. 2, of an assault with intent 
to commit the crime with which he was charged. 1 accordingly 
directed the jury to acquit the Prisoner of the capital charge, telling 
them that if they believed that the Prisoner perpetrated the acts 
deposed to, and with intent to commit the offence charged, they 
might find him guilty of an assault with intent to commit the same. 
It was contended that I ought also to have left to the jury the alter- 
native of finding the Prisoner guilty of an attempt to eommit the 
offence charged, and I was requested by his Counsel to reserve the 
point. The jury found the Prisoner guilty of an assault with intent 
to carnally know and abuse the girl. 

The question for the Court is whether my direction to the jury 
was right, and the Prisoner legally convicted. 

M. H. Stephen, 
Judge of the Supreme Court during the 

Circuit Court held at Tamworth.'* 

The Prisoner was not represented by Counsel. 

Simpson for the Crown referred to 16 Vic, No. 18, s. 9 (1) ; 11 
Vic, No. 30, s. 2 (2) ; Reg v. Matthews (3). The punishment under 
the two statutes is very different. 

Stb James Mabtin, C.J. (after stating the facts) : I am of opinion 
that the Judge was quite right in the course he took. I see no 
difference between an attempt, and an assault with intent, for the 
attempt involves an assault. I have before me a form of indictment 
in Archbold for an attempt to commit the crime charged here, and it 
is stated as an assault with intent. They are one and the same thing. 
The judge having told the jury that they might find the Prisoner 

(1) 16 Vic,, No. 18, 8, 9 ;— If on the (2) 11 Vic., No. 30, s. 2 .-—Where any 

trial of any person charged with any person shall be tried on any information 

felony or misdemeanor it shall appear or indictment charging him with the 

to the jury upon the evidence that the commission of the crime of rape, or with 

Defendant did not complete the offence having unlawfully and carnally known 

charged, but that he was guilty only of and abused any girl under the age of 

an attempt to commit the same, such ten years, it shall be lawful for the jury 

person shall not, by reason thereof, be to acquit him of the crime or offence so 

entitled to be acquitted ; but the jury charged, and to find a verdict against 

shall be at liberty to return as their him (if the evidence shall warrant such 

verdict that the Defendant is not guilty finding) of guilty of assault with intent 

of the felony or misdemeanor charged, to commit the same, 

bnt is guilty of an attempt to commit (3) 2 S. C. B. 227. 
the same. 
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Thx Quxen guilty of an assault was not bound to say that they might also find 
2]^^ him guilty of an attempt* He used the proper technical words to 
describe the offence. 

HABOKAYfi, J. We must distinguish cases under the colonial 
statute 11 Yic.^ No. 30^ from cases of rape. That statute has nothing 
to do with them. The section is in these terms. [His Honor read 
the section.] It was certainly open to the jury to find the Prisoner 
guilty of an assault with intent. But the 9th section of the 16 Vic, 
No. 18, applies to all felonies and misdemeanors, and there is nothing 
to prevent it from applying to offences under the 11 Vic. No. 30. 
It therefore remained open to the jury to find the Prisoner guilty of an 
attempt. We cannot cut out the general section directing that juries 
shall be at liberty to find a Prisoner guilty of an attempt. The words 
are imperative, and the Judge was bound to tell the jury that they might 
take that course. There are three stages in these offences. If the com- 
plete offence is not committed, then if there has been anything in the 
nature of a threat or violence, the jury may find the Prisoner guilty 
of assault ; if there has been no violence, but some inducement has 
been held out to the child, then they should find him guilty of the 
attempt. I think the learned Judge was in error in not putting this 
to the Jury. 

Sir W. Manning, J. I concur with the Chief Justice, though I 
cannot agree with his Honor that there is no distinction between an 
assault with intent and an attempt. Apollo running after Daphne 
and touching her committed an assault, though fortunately for her 
she was saved from the actual attempt. There is no question that an 
attempt includes an assault with intent, though the converse is not 
true. But here so far as we can see from the statement in the case, 
there was no evidence here of an attempt to commit a i:ape at all 
hazards. The case may have been like that of Bernard Williams (4) 
tried last term, where he was held rightly convicted of an assault with 
intent. The Judge simply and purely followed the terms of the Act 
1 1 Yic, No. 30, and I think it was quite sufficient. 

Conviction sustained. 

4) — Ante p. 44. 
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HAYES V. THE PACIFIO MAIL STEAMSHIP COMPANY. 
NegUgent navigation — Compulsory pilotage — Harbour RegulaZions. 

The Defendants* steamer was boarded by a sea-pilot ontside Port Jackson heads. 
The pilot brought the steamer above a line from Careening Point to Garden Island, 
where the steamer was stopped for a few minutes but not anchored. The assistant 
harbour master came on board and took charge, the sea-pilot remaining on board 
but giving no further directions and taking no part in the navigation. The vessel 
was then navigated to a wharf at Miller^s Point, and on the way ran into a wharf 
of the Plaintiff at Balmain. 

Held that it is not sufficient that a duly qualified pilot should be on board, but 
that he must be actually in charge, to protect the owners from liability. 

SeU also that the Judge was right in leaving the question who was in actual 
charge to the jury. 

Declaration. That before and at the time &c., the Plaintiff was 
a boatbuilder and was possessed of a certain wharf and slip abutting 
on the waters of the harbour of Fort Jackson^ together with boats^ 
punts^ boatsheds^ and erections^ materials^ and implements used in 
connection therewith^ wherein he carried on his said business of a 
boatbuilder ; and the Defendants were possessed of a certain steam- 
ship then navigating the waters of the 6aid harbour; whereupon the 
Defendants by their servants so negligently^ unskillfully and improp- 
erly navigated and directed the said steamship^ that the said steam- 
ship with great force and violence ran foul of and struck against the 
said wharf and slip of the Plaintiff and the buildings and erections 
so as aforesaid connected therewith. Averment of special damage. 

Pleas. — 1. Not guilty ; 2. That at the time of the committing of 
the alleged grievances in the declaration mentioned the Defendants 
were the owners of the said steamship^ and that the said grievances 
in respect of which the Plaintiff is now suing are loss and damage 
which were occasioned by the fault or incapacity of a qualified pilot 
acting in charge of such steamship under and in pursuance of the 
provisions of the " Navigation Act of 1871 '' within the limits where 
the employment of such pilot was compulsory by law. 

This action was tried before Faucett^ J., and a Jury at the 
February Sittings for Causes. The Jury found a verdict for the 
Plaintiff^ with £359 damages. It appeared from the evidence that 
the Defendants' steamer^ the " City of New York/' was boarded 
outside the Heads by Smith, a duly qualified pilot. He brought the 
vessel up the harbour and continued on board until she was moored 
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Hatxs at Dibbs* Wharf. It was proved to be the custom for most of the 
The PAcmc^^^^^ ^ anchor in the stream near Garden Island^ and for the sea 
M. S. Co. pilot to leave them there^ but in this case the Defendants' agents had 
expressed a desire that the steamship might be brought up direct to 
the wharf^ merely stopping for a few minutes^ without anchoring^ for 
the purpose of dropping the mails. The steamer came up the 
harbour^ stopped the engines for a few minutes near the spot at 
which vessels generally anchor^ but without anchoring^ and was 
boarded by Captain Bell, the assistant harbourmaster, who thereupon 
took charge, the vessel being given up to him by Pilot Smith. 
Captain Bell was not a qualified pilot. There was evidence that he 
was in actual charge of the vessel when the accident happened, and 
that all his orders were obeyed. The master of the steamer asked 
Pilot Smith whether it was a proper proceeding for Captain Bell to 
take charge, and was told that it was. There was a conflict of 
evidence as to whether Captain Bell was sent on board at the special 
request of the Defendants' agents or not. 

A rule nisi for a new trial was obtained in March last on the 
following among other grounds: 1. That the verdict was against 
evidence; 2. That his Honor should have told the jury that the 
steamer was legally in cha.ge of Pilot Smith, and not have told the 
jury that Captain Bell was in charge, or even left it to the jury to 
say whether he was or was not in actual charge ; 3. That his Honor 
should not have told the jury that it was incumbent on the Defen- 
dants to prove that the order to go at fall speed was given by the 
pilot in charge. 

Butler, Q.C., and M. H. Stephen in support of the rule. The sec- 
tions of the Navigation Act (35 Vic, No 7) which apply to this case, 
are 60, 66, 69, and 115. Section 60 makes pilotage compulsory. 
Under section 66, the master of every ship must bring her to anchor 
at such place '^ as the licensed pilot, if he shall be on board such 
ship, or if not, then at such place as the harbour -master or his assis- 
tant shall direct.'^ Section 69 enacts, that " no owner or master of 
any ship shall be answerable to any person whatever for any loss or 
damage occasioned by the fault or incapacity of any qualified pilot, 
acting in charge of such ship within the limits where the employment 
of such pilot is compulsory by law.'' Section 115 prescribes the 
duties of the harbour master, and directs that he " shall appoint the 
place where such ship shall cast anchor." That is not inconsistent 
with section 66, becaute the harbour master is to appoint the place 
and the pilot is to take the ship to that place. Then we rely on two 



VOL. 1. C0MM019 LAW. 141 

regulations of the Marme Board, gazetted on the I8th of November, 
1876, under the head of Regulations for the Steam Pilot Service of PAcmo 
Port Jackson. They are as follows : — ^' A pilot, having charge of a M. S. Co. 
vessel, must not leave until she is safely anchored, or given a proper 
offing as the case may be, without the written permission of the 
master, or the usual pilot's certificate ;" ^' All vessels must, as hereto- 
fore (except those having powder, which are to be taken to Neutral 
Bay) be brought up as near Sydney as practicable; and they will not 
be considered out of sea-pilot's waters until anchored above a line 
between Careening Point and Garden Island.'' We say that there 
was a defjBiult of the sea*-pilot in allowing himself to be superseded 
by the assistant harbour master. If the accident arose through that 
default the owners are not responsible. The pilot clearly cannot dis- 
charge himself from liability for the proper management of the ship 
by deserting his post : McLaucMan on Shipping (I). What difference 
is there between deserting and allowing himself to be superseded ? The 
master is bound not to interfere with the pilot. A very shght amount 
of interference willl make the owners liable if there is an accident : 
The Maria (2) ; The Loch Libo (3). Here there is no evidence, as in 
The Lord John Russell (4), of default on the part of the master or 
crew. In order to make the Defendants liable, the vessel must be in 
charge of their agents selected by themselves ; otherwise the relation 
of master and servant is not constituted : The G. S* N. Co. v. The B. 
and C. /S. N. Co. (5). There is not the slightest evidence of any con- 
tract between the Defendants and Bell. 

Darley and C J. Mannmg show cause for the Plaintiff. At common 
law the owners would be clearly responsible for any damage caused 
by their ship, of course upon proof of neghgence, which is not dis- 
puted here. Then comes the statutory provision in favour of the 
owners. They must bring themselves strictly within that by shewing 
that there was a qualified pilot in charge and that the accident arose 
solely through his default; The Christiana (6) ; The Schwalbe (7) ; 
The Carrier Dove (8) ; The lona (9). The principles which govern 
this class of cases are laid down at length by Sir Robert Phillimore in 
7%6 HaUey (10). His judgment disposes of the argument that the 
owners are not liable unless the ship is navigated by their servants. 
In The Velasquez (11) it is decided that, to entitle the owners of a 

(1) pp. 264, 265. (7) 14 Moo. P. C. 241. 

(2) 1 W. Rob. 95. (8) 2 Moo. P. C. N. S. 260. 

(3) 3 W. Rob. 320. (9) L. R. 1 P. C. 426. 

(4) L. R. 2 Adm. (10) L. R. 2 A. & E. 3. 

(5) L. R. 4 Ex. 238. (11) L. R. 1 P. 0. 494. 

(6) 7 Moo. P. 0. 160. 
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ship under the compulsory charge of a licensed pilots to the benefit of 
Paotio ^^^ provisions of the statute which exempts them from liability when 
M. S. Ck). a collision has occurred by the fault of the pilots it lies on them to 
prove that it was occasioned solely by the pilot. Here no evidence 
was given to show how the accident was caused^ whether by the orders 
of Bell^ or the conduct of those on board. 7%^ Meteor (12) is to the 
same effect. We say also that pilotage was not compulsory as soon 
as the steamer was out of sea-pilofs waters. 

Butler in reply. In all the cases cited some evidence of negligence 
on the part of the master or crew was given^ and it was held incumbent 
upon the owners to show that it did not contribute to the collision ; 
here there was nothing at all to implicate anyone but the pilot. In 
fact the evidence was that all his orders were obeyed. But there was 
evidence that Bell was a qualified pilots and we ask the Court to allow 
us to avail ourselves of that ground. 

Sib James Martin^ C.J. This action was brought to recover 
damages for an injury caused to the Plaintiff's wharf by the Defen- 
dants' ship running into it. The material plea is to this effect. [His 
Honor stated the second plea.] The Act under which that defence 
was pleaded is the Navigation Act^ 36 Vic, No. 7, section 69^ which is 
in these terms. [His Honor read the section.] This section is an 
exact copy of a section in the Imperial Merchant Shipping Act^ under 
which there has been a variety of decisions extending over several 
years. It has been uniformly held that to exculpate the owners of 
the vessel causing the damage, it is necessary for the Defendant to 
show that the damage was caused while a pilot was actually in charge, 
and was caused solely by his default. It also appears by the terms 
of the Act, that owners are not discharged from their liability unless 
the employment of a pilot is compulsory. Whenever a pilot is actu- 
ally in charge, and the accident happens solely by his fault, and he 
is compulsorily employed, then the owners are not liable, and the 
person injured can only look to the pilot. By regulations which have 
been made under the Act, it is the duty of a vessel coming to this 
port to take a sea-pilot, and to keep him on board until the vessel is 
anchored above a line drawn from Careening Point to Gkurden Island, 
and the sea-pilot is not entitled to leave the vessel before that is 
done. The agents of the owners are Messrs. Oilchrist, Watt and Co., 
of this city. When the ship was off the heads, a letter was written 
by them to the Superintendent of Pilots, expressing a wish to have 
the steamer brought up direct to the wharf, and not anchored in the 

(12) It. Rep. 9Eq. 557- 
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stream. A Captain Smithy one of the sea-pilots^ boarded the steamer Hatks 
outside the heads^ and remained on boards directing the navigation pj^cnnc 
until she came some distance above the line mentioned in the regula- M. S. Co. 
tions. The vessel did not anchor^ but the engines were stopped for a 
few minutes, and Bell, the deputy harbour master, came on board, 
and proceeded to take charge. 'Ihe master made some remark to 
Smith, but was told by him that it was all right, and he directed his 
men to obey Bell's orders. The vessel proceeded. Smith still remain- 
ing on board, but not in actual charge. Then a very remarkable pro- 
ceeding took place ; the steamer went at full speed towards Balmain, 
and in making a long circuit to come round to Bibbs' Wharf at 
Miller's Point, she approached the shore at Balmain, and ran into the 
Plaintiff's wharf; Bell being in charge all the time, and the master 
and crew not interfering. On that state of things the action was 
brought, and the jury found a verdict for the Plaintiff. 

A rule nisi for a new trial was granted on four grounds, one of 
which is now given up. By the first ground it is not intended to 
imply that the verdict was generally against evidence. There was no 
question as to the negligence ; the only question which went to the 
jury being in whose charge the vessel was at the time of the accident. 
This ground must be taken in connection with his Honor's charge. 
That is complained of in two respects. It is said first that his Honor 
should have told the jury that the steamer was legally in charge of 
Captain Smith, and should not have told them that Captain Bell was 
in charge ; or even left it to them to say whether he was or was not 
in actual charge. As to that point the cases clearly show that 
although a qualified pilot may be on board, yet, if he is not acting in 
charge, the owner cannot free himself from liability. It may be that 
a qualified pilot, being on board, ought to have been in charge; it 
may be that he improperly withdrew himself and abstained from 
giving orders ; but the owners are still responsible, because they are 
only free when he is " acting in charge." That being so it seems to 
me that his Honor was quite right in refusing to tell the jury that 
Smith was acting in charge. It was not at all a question of legal or 
constructive charge, but of actual charge. If Bell or any other person 
except a qualified pilot was in actual charge the defence was not made 
out. The next point of complaint is set out in the fourth ground. 
As stated there, the ground appears to me to mean that the Judge 
was wrong in telling the jury that it was incumbent on the Defendants 
to show that what caused the damage was done by the pilot. If that 
is so, all the cases are opposed to this contention, and establish that 
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Hatxs the onus of showing that the accident happened solely through the 
Pactfio default of the pilot is cast upon the Defendants. That ground there- 
M. S. Co. fore^ if taken in that sense^ is untenable. But it is said that 
what is meant is that his Honor, there being no evidence of a 
direction by anyone to go full speed, assumed that the order had been 
' given by the master, and misled the jury by directing their attention 
to an immaterial point. But I understand from his Honor that the 
charge looked at all together will not bear that construction and the 
jury could not have been misled upon this point. Substantially the 
thing put to the jury was that the Defendants could not exculpate 
themselves except by proving that they had nothing to do with the 
accident. There is therefore nothing in that ground. To go back 
now to the first ground, my opinion has already been stated that the 
ruling was right, and there certainly was evidence, and, it appears to 
me, conclusive evidence, that Bell was in charge. In that case it is 
impossible to say, if the rulings were right, that the verdict was 
wrong. 

But then we are told, in addition to this, and outside this rule alto- 
gether, that Bell was a qualified pilot, and that as the ship was 
obliged to keep a pilot on board until anchored, the owners are pro- 
tected. As to that regulation, it would seem to show that the employ- 
ment of a pilot is not compulsory in the fullest sense of the term, 
because the master may dispense with the pilot's services by giving 
him a written permission. But however that may be, it is contended 
that Bell was licensed long ago under the old Act, and that such 
licenses are continued in force under this Act, and that Bell is still a 
qualified pilot. I think the ground ought to have been taken either 
in the rule or at the trial. So far from being taken at the trial, the 
contention was all the other way, namely, that the steamer was in 
charge of Smith. There was no contention at the trial that Bell was 
a qualified pilot acting in charge. I do not think the Defendants are 
at liberty to raise such a point now. 

On the point as to whether Oilchrist, Watt and Co.'s letter was an 
interference with the ordinary duties of the pilot, I think it would 
not release the pilot from his duties, or warrant him in handing over 
the charge of the ship to Bell. My judgment goes on the fact that, 
admitting that there was no interference, and admitting that Smith 
may have acted improperly, still the evidence shows that he was not 
actually in charge; and however unfortunate it may be for the Defen- 
dants, they cannot protect themselves on the ground that he was on 
board at the time. I think the rule should be discharged. 
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HabgrayX; J. I concur generally in what haa fallen from hia 
Honor. I think the verdict is supported against the Defendants by Hatis 
the evidence. Only one person could be in charge at a time^ and I xhb Pagdio 
think that person was Bell. It appears to me that the verdict must ^ ^* ^* 
stand on the evidence^ and that the rulings of his Honor should be 
supported. The amendment of the rule now asked for is virtually 
the introduction of an altogether new ground. 

Faucett^ J. I am of the same opinion. The points raised were 
novels and were decided by me after very full consideration^ and after 
hearing elaborate arguments of counsel. The Defendants' case was 
put before the jury by Mr. Butler in this way. He contended* under 
the plea following the words of the section, that Captain Smith was 
the person by whose default or misconduct this damage arose. There 
was no contention that the damage was not caused by some misman- 
agement of the vessel. The negligence was so patent that it was 
impossible for any one to raise the defence that there was no negli- 
gence. The mere statement of the circumstances was quite sufficient, 
if there had been no other evidence, to compel the jury to find negli- 
gence in the management of the vessel. There are really only two 
questions, as his Honor has put it — ^Was there negligence ? and was 
the negligence on the part of a qualified pilot acting in charge f 
There was no issue whether the owners authorised the change of 
pilots, nor was it ever contended that Bell was a qualified pilot, or 
was the person who was liable for the accident. That point is now 
taken for the first time. Their Honors are of opinion that my direc- 
tion on the main point was not wrong, and that it is not sufficient 
that a pilot should be in legal or constructive charge, but that he 
must be actually in charge. At the trial there was a great deal of 
argument, whether the displacing of Smith and the substitution of Bell 
were authorised by the owners. But although I left that question to 
the jury I now see that it was quite immaterial ; the only question 
really being — who was actuaUy in charge ? It appears to me that 
there was evidence of interference on the part of the owners. The 
first letter, taken by itself, was no evidence; but having heard 
evidence given of a practice which had arisen at the request and 
invitation of the owners of these large vessels, and of none more than 
these agents, I told the jury that if Gilchrist, Watt and Co., knowing 
what the practice was, wrote that letter, and it was a fair and reason- 
able consequence that the practice was adopted, then they were 
responsible for the change of pilot. It appears to me that the ruling 
was entirely justified by the evidence, though I now see that it was 
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immaterial. I am at some difficulty to miderstand the fourth ground. 
Pa^o Taking it in any way^ my charge could not possibly have misled the 
M. S. Ck). jury on that point. So far as I remember^ there was no evidence of 
any negligence except on the part of Captain Bell. So far my 
direction was entirely in favour of Mr, Builer^s clients. I could not 
have misled the jury as to interference^ for on that point my ruling 
went entirely on the letter and the knowledge of the practice. We 
come now to the last point. It is contended now for the first time 
that Bell was a qualified pilot and was in charge. The point wu 
never raised before the jury. It was contended all through for the 
Defendants that Smith was in charge. To send a case down for a 
new trial on a point never taken at the trial (when my direction 
might have been different if it had been)^ not raised in the rule, not 
even raised in the ailment yesterday^ but taken for the first time in 
the reply to-day^ would be altogether contrary to the usual practice 
of this Court in granting new trials. 

Bule discharged with costs. 

Attorneys for Plaintiff — Daintrey 8f Chapman, 
Attorneys for Defendants— S/g^Afn ^ Laurence. 



June 14. 



THE QUEEN v. O'BRIEN. 
Crimindl law — ^aetiee — Examination of witnui — Diteretion of Jud^ 

A Judge presiding at a criminal trial may refuse to compel a witness under orosB- 
examination to answer yes or no to a question. 

The Prisoner was tried at the sitting of the Central Criminal Court 
in May last before Hargrave J. on a charge of throwing corrosive 
fluid. He was convicted. In the course of the cross-examination of 
a witness for the Crown by the Prisoner's counsel^ the witness^ though 
pressed by the cross-examining counsel, would not give a categorical 
answer to a certain question put to him. The learned Judge refused 
to compel him to answer yes or no to the question. The only point 
reserved was whether he was right in so doing. 

Cooper for the Prisoner. 

Rogers, for the Crown, was not called upon. 

Sib James Martin, C.J. I have no doubt at all upon this point. 
Because the Judge refused to compel a witness to answer yes or no 
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to a question of the cross-examining counsel^ we are asked to set Thi Quben 
aside the conviction on the ground that it was shutting out material o'Bbikn. 
evidence on behalf of the Prisoner. I do not think it was anything 
of the kind. 

Faucett^ J. Clearly there must be some discretion left to the 
presiding Judge both at civil and criminal trials. Here the discre- 
tion appears to me to have been properly exercised. Counsel, if he 
thought there was equivocation on the part of the witness, could 
comment on it to the jury. 

Sir W. Manning, J. The simple question is, whether a judge 
has any discretion in compelling a witness to answer yes or no to a 
question, and it appears to me that he has. 

Conmctian sustained. 
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AugtutTS. ExPABTB EELLETT. 

'"" Summairy Cotwietioni—Ifnpounding Afft—Me$em—Oomp$tmey of Wiineu, 

A breach of section 88 of the Impounding Act of 1865 is an offence punishable 
on summary connotion, and an information under that section is a criminal pro- 
ceeding within the meaning of the 8rd section of the 16 Vic. No. 14, and the 
defendant is not competent to give evidence in his own behalf. 

Motion to make absolute a rule calling on certain justices of the 
peace at Armidale to show cause why a writ of prohibition should not 
issue, restraining them from further proceeding in the matter of a 
conviction of the Applicant under the 29 Vic. No. 2 s. 83 (1) for 
rescuing certain sheep seized for the purpose of being impounded, on 
the ground that the justices had refused to allow him to give 
his own behalf. 

Donovan in support of the rule. Here the justices held that the 
Applicant was not a competent witness and refused to allow him to 
be examined. We say that their decision was clearly wrong, on the 
authority of Ex parte Moffitt (2) decided in this Court. And we ask 

;^' (1) 29 Vic. No^2 s. 83.— Every person liable in any competent Court to all 

J who shall rescue, or incite or assist any costs and damages lawfully chargeable 

MJI other person in rescuing any animals thereupon, and also to a penalty not ex- 

^-. lawfully impounded or seized for the ceeding £20. 

purpose of being impounded, shall be (2) ID S. 0. It. 270. 
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for costs, as the presemt case falls clearly within that authority. The £x pabts 

liability to pay costs and damages^ imposed by the Act, shews that a ^''''''^« 

criminal proceeding was not contemplated. The word ** offence " is 

not used in the section, though it is found in other sections of the 

Act* The Act 16 Vic. No. 14 will be construed liberally in favour of 

the right of persons to give evidence in their own behalf, as it is a 

remedial statute : Attomey^General v. Radloff (3). Reg. v. ColweU 

(4) in this Court decided that rescue was not an indictable offence, 

and the reasoning used in that case exactly applies. CaiieU v. Ire^ 

son (6) is a decision on the 14 and 15 Vic. c. 09, which is in the 

same terms as our enactment. (6). 

Windeyer shews cause. Reg. v, Colwett only decided that a Court 
of Quarter Sessions was not a '* competent Court '' within the 88rd 
section. Cattell v. Ireson is commented upon in the later case of 
Parker r. Green (7). The judgments in Ex parte Griffithe (8) really 
support our contention. That case merely went on the ground that 
the breach of the Act then complained of might arise from neglect, 
and not be wilful. [He was stopped by the Court.] . 

Donovan in reply. The Act was not intended to make private dis- 
putes offences against the public. [Sir Jambs Martin^ C.J. : Was 
not rescue indictable at common law ?] It appears not, if the cattle 
were on private lands : Rex v. Bradshaw (9). 

Sir Jambs Martin, C.J. In this case the Defendant was charged 
with rescuing certain sheep seized for the purpose of being impounded, 
contrary to the provisions of the Impounding Act, 29 Vic. No. 2. 
Section 83 of that Act is in the following terms :— [His Honor read 
the section.] Then the 89th section enacts that ''every person who 
shall wilfully commit any offence against this Act or any regulations 
thereunder, not herein expressly provided for, shall be liable to a 
penalty not exceeding £5, which may be recovered before any two 
Justices.'' The first question is whether the rescue of animals on 
their way to the Found, is an offence against the Act. It appears to 
me that, being a thing expressly prohibited, and which the Act says 
shall render a person liable to a penalty, it is an offence. The next 
question is whether it comes within the exception in the Law of 

(8) 10 Ex. 84. offence, or any offence ponisliableonsam- 

(4) 7 0. 0.B. mary oonTiction, competent or com- 

(5) E. B. and E. 91 ; 27 L. J.M. G. 167. pellable to give eyidence for or agamet 

(6) 16 Vic. No. 14, B. S: Nothing herein liimself or herself, 
oontained shall render any person who (7> ^1 L. J. M. 0. 183. 
in any criminal proceeding is charged (8) Ante, p. 101. 
with the commission of any indictable (9) 7 C. ife P. 233. 
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Evidence Amendment Act, 16 Yic.^ No. 14. The 3rd section 
provides that nothing in the Act should render any person a 
competent witness in his own behalf in any criminal proceeding. I 
adopt the reasoning of Mr. Baron Parke and Lord Chief Baron 
PoUoik in the Attorney General v. Badloff (10.) Parke B. says :— 
[His Honor read the whole of the judgment.] It appears to me 
that the thing dealt with by this section is a rescue. Now rescue 
and pound breach were both offences at oonmion law. Indeed the 
common law was very jealous of all things likely to lead to a breach 
of the peace, and I know of no proceeding more likely to produce 
such a result, than attempts to rescue animals from those who are 
impounding them. It appears to me that not only was there an 
offence against the Act, but that the hearing before the Justices was 
a criminal proceeding. It follows that the Magistrates were right 
in excluding the Applicant's evidence, and than this rule should be 
discharged. 

Habgkave, J. I concur on a ground which has often been acted 
upon by this Court, viz., that where a word known to the common 
law is used in any of our statutes, it carries with it all its old common 
law signification. So the words " conditional purchase'' in our Land 
Acts have been held by this Court to mean exactly the same thing as 
the same words in Littleton's Tenures. In the Impounding Act the 
word " rescue*' is use^. That is a well-known old common law word, 
and the Statute adopts all its English meaning. At common law 
rescue was an indictable offence, and I think the Statute was not 
intended to take away from it that incident, but that it was to remain 
pmuBhable cruninaUy. 

Faucett, J. I am of the same opinion. Section 39 appears to 
me to explain the meaning of Section 33. It uses the word *^ offence" 
in a double sense. When it is a wilfrd act, it is to be punishable by 
summary conviction. Now such an act as rescue must be wilful, and as 
it is forbidden by the Statute, and is punishable by sunmiary conviction, 
and a penalty is imposed, it seems to me that an information under 
this section is a criminal proceeding, and that the Justices were right 
in refusing to allow the Applicant to be examined as a witness. 

Rule discharged with costs. 

Attorney for Applicant — Procter by Ashdoum. 

Attorney for Respondent— iS^tiTtp^on by Forster, 

(10) 10 Ex. lOi. 
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Inaohmoy'-Ordir and DitpoHtim^Bxivittfix di Mfi t&rt. S^otember 16. 

HABENESS v. SEMPILL. 

A widow, who had not obtained letters of administration, mortgaged the goods 
of the deceased to G. H., her son, and G. allowed the goods to remain in her 
possession. She became insolvent, and after the insolvency letters of admin- 
istration were taken out by H. The Official Assignee seized the goods. 

Held that the goods were not in the order and disposition of the Insolvent with 
the consent of the trae owner. 

Special Case^ whereby it appeared that on the death of one 
Harkness^ his widow^ without taking out letters of administration^ 
took possession of the property and mortgaged it to one Godwin. 
Both (jodwin and her son (the Plaintiff) knew that the property was 
in her possession^ and did not interfere. Afterwards^ Mrs. Uarkness 
was made insolvent, and the Defendant was appointed her Official 
Assignee. The Plaintiff, a month after his mother's insolvency, took 
out letters of administration. The goods in question were taken 
possession of by the Defendant, as Official Assignee, under Section 55 
of the Insolvency Act. They were afterwards sold, and the question 
for the decision of the Court was, whether the Plaintiff or the 
Defendant was entitled to the proceeds. 

Barley and Donovan, for the Plaintiff, were stopped by the Court. 

C. J. Manning for the Defendant. The title of administrator 
relates back to the death of the intestate. Therefore, now that the 
Plaintiff has obtained the grant of administration, he must be 
considered to have been the true owner at the time of the insolvency. 
But if this is not so, Mrs. Harkness, as executrix de sun tort, could 
do all lawful acts that an executor could do, and could therefore 
confer a title as Grodwin, who became, by the mortgage, the legal 
owner. [He referred to Coulter's Case (1), and Oaenhamv. Cliff {2)']- 

Sir James Martin, C.J. This case is too plain to require further 
argument. The Plaintiff had no title to these goods until he obtained 
letters of administration ; as son he had no right whatever. The 
letters granted by the power of the Court are his only title, and they 
are granted, not by way of recognition of an antecedent title, but by 
way of creation of a title for the first time. Nor had the holder of 
the bill of sale any title, as the widow had none which she could 

(1) 5 Rep. 31. (2) 2 B. & Ad. 309. 
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Harkkbs confer upon him. It follows that though the goods were in the 

Sxi^zuu possession of the Insolvent^ they were not there by the consent of the 

true owner. 

Haroravb, J. An eieeuAor ds sou tort can only act with reference 

to existing debts. I concur. 

Sib W. Manning, J. I also concur. Administrations cannot 

possibly relate back with rdference to acts involving consent. Until 

the letters are granted, there can be no one capable of exercising 

volition. 

Jtu^imenifor the Plaintiff with eosto. 

Attorneys for the Plaintiff — Holdsworth andSoam. 
Attorneys for the Defendant — AMm, Bowdm ond Mhm. 



September 24. Ex parte ROBERT EVANS. 

Application for Mandamus afUnr payment of claifn — Cotts, 

Certom Magistrates refosed to entertain a complaint l^ the AppiUeani under tlie 
Masters' and Servants* Act for wages. A rule nisi for a mandamns was moved for 
after the Applicant's attorney knew that the Applicant's cltdm had been paid in 
ML Upon motaon to. make thftnile.ab0olate, the n&la was dis^arged with costs, 
to be paid by the Attorney. 

Pitcher moved to make absolute a rule nisi for a mandamus 
directing certain justices at Carcoar to bear and determine a complaint 
under the Masters' and Servants' Act^ which they had refused to 
entertain on the ground of a defect in the inforn>ation« 

Davis f who appeared to show cause, read affidavits from which it 
appeared that the Complainant was paid his claim for wages and had 
given a receipt in full before steps were taken by his attorney to 
obtain a rule nisi. The attorney filed an affidavit in answer, but did 
not deny knowledge of this aettlei^ent* 

Sir James Martin, C.J. This application must be dismissed 
with costs, to be paid by the Applicant's attorney. 

Hargraye, J. I think the rule ought to be discharged, but I 
do not think the attorney ought to be made to pay the costs. 

Sir W. Manning, J., concurred with the Chief Justice. 

Rule discharged with costs to be paid 
by the Applicant's attorney. 

Attorney for Applicant — Dodds. 
Attorney for Kespondents — North. 
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THE QUEEN v, ANDEBSON. September 13. 

Criminal Zaw-^Zarefin^ — Valuable Security-^Bank Draft, 

The Prisoner was charged with stealing a yalaable seonrity, the property of the 
A. J. S. Bank. He was manager of the Bank at Grenfell. He induoed D, who 
supposed that he was signing a deposit slip for £700, which he was depositing, to 
sign a request for a bank draft in Sydney. The Prisoner then made out a draft in 
accordance with the form signed by D, prooored the signature of the accountant 
to it, and afterwards negotiated it and placed the money to his own credit. 

Held, that the bank draft was a valuable security, and that the property was 
rightly laid in the Bank. 

The following case was stated by Faucett^ J.^ for the opinion of 
the Court under the Act 18 Vie. No. 8. 

James John Anderson was tried before me at the late sittings at 
Darlinghurst for stealing a valuable security^ and found guilty. 

The information contained two counts. In the first the instru- 
ment was described as '^ a certain valuable security^ to wit^ a bill of 
exchange for the payment of a sum of £700^ the property of the 
Australian Joint Stock Bank.'' On the second count the instrument 
is described as ^' A certain valuable security^ to wit^ a bank draft." 

The Prisoner was for some time manager of the Orenfell Branch 
of the Australian Joint Stock Bank. In December^ 1876^ a 
customer^ named John Dickinson^ deposited at the Branch Bank at 
Grenfell the sum of iSl^OOO on fixed deposit for twelve months^ at 
interest. When doing this the customer signed a slip whidi^ 
according to the custom of the Bank^ might be fiOiled up by the 
manager or by any clerk under his direction. The customer then 
got a receipt for the sum deposited. In January^ 1877^ John 
Dickinson reduced the fixed deposit from £1,000 to £800. In doing 
this he gave in as before a slip stating that he wanted a fixed deposit, 
and at the same time handed in a cheque for £800, and got, as 
before, a fixed deposit receipt for the sum as deposited. On the 27th 
February> 1877, Dickinson again reduced the amount of the deposit 
from £800 to £700; but on this occasion, instead of signing, as on 
the two former occasions, a slip stating that he wished to deposit on 
fixed deposit, he signed a slip asking for a draft order or bank draft 
for £700, and he at the same time handed in a cheque for £700. 
But he got no deposit receipt for the £700. 

The slip (a printed form) was on this occasion filled in by the 
Prisoner* as manager. 
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The Quxbn In pursuance of the terms of the slip, the Prisoner, as Manager, 
ANBUEtsoN. ^^^^ ^ printed form of bank draft — ^the printed form being the 
property of the Bank — and filled it up as a bank draft for dS700. 
The purport of the draft was that the manager of the Branch Bank 
at Grenfell directed the Australian Joint Stock Bank in Sydney 
to pay the sum of dS700 to the order of the Savings' Bank, Sydney. 
The slip and the draft were perfectly regular, and thel draft when 
istued from the Branch Bank at Grenfell was value for dS700. The 
Prisoner sent the draft, thus filled up, to the Savings' Bank in 
Sydney, with directions that £\00 should be placed to his credit in the 
Savings' Bank in Sydney, and that the other £S00 should be placed to 
his credit in his own Bank, the English, Scottish and Australian Bank. 
The Savings' Bank presented the draft in due course and obtained the 
money, of which £\Q0 was, according to the Prisoner's directions, 
placed to his credit in the Savings' Bank at interest ; the remaining 
d6600 was placed to his credit in his own Bank. The proceeds of 
the draft were thus applied to his own use. It was this draft for 
i6700 that the Prisoner was charged with having stolen. 

The case for the Crown was that the slip, in accordance with which 
the draft was filled up, had been signed by Dickinson under the 
belief that it was the usual fis;ed deposit slip, and that the prisoner 
had fraudulently got him to sign a wrong form. Dickinson, in his 
evidence, swore that this was the case. The defence set up for the 
prisoner was, that Dickinson had been drinking heavily, and fearing 
that in his drunkenness he had made some serious contracts 
requested the Prisoner to take charge of all his money as a private 
friend — that the Prisoner, to carry out the wish of Dickinson, got 
him to sign the slip with a view to remove the money from the Bank 
at Grenfell and to keep it for Dickinson. The Prisoner, however 
made statements not consistent with this defence; and by an entry in 
Dickinson's pass-book, in Prisoner's handwriting, dated 27th February, 
1878, the sum of £700 appeared to be in the bank to Dickinson's 
credit, and interest was in the pass-book duly allowed on the <£700 
as if it had not been dealt with by the Prisoner. The Prisoner said 
that he had paid cheques on demands of Dickinson to the amount of 
about £240 out of the proceeds of the draft for £700, or out of his 
own money; the rest of the £700 he had used for his own 
purposes. 

I told the jury that if they believed that Dickinson, when he signed 
the slip on the 27th of February, 1877, knew that he was signing a 
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slip for a bank draft, and not a slip for a fixed deposit, they ought to The Qusin 
acquit the Prisoner. This direction appears to me to dispose of andesson. 
several points taken by Mr. Buchanan, Prisoner's counsel. 

But I also told the jury that if they believed that the Prisoner 
placed a wrong form of slip before Dickinson— as he told Mr. Adams, 
the Bank Inspector, that he did — and that he did so fraudulently ; 
and in accordance with the slip fraudulently filled up the printed form 
of bank draft, and fraudulently issued it, they might find the Prisoner 
guilty of stealing the draft. The jury, as I have said, found the 
prisoner guilty. 

At the request of the Prisoner's Counsel, I reserved the following 
questions for the consideration of the Court, viz : — 

(1) Was the bank draft for £700 so filled up by the Prisoner a 
" valuable security*' in terms of the information ? 

(2) Was the bank draft so filled up the subject of larceny, there 
being no count for stealing a piece of paper ? 

The exhibits may be referred to as part of this special case. 

P. Faucbtt. 
August 28th, 1878. 

P.S. — ^The following is the evidence of Mr. Adams, the Bank 
Inspector, as to the value and ownership of the bank draft. 

Out of the Bank that is worth £700 ; when it went out of the 
bank at Grenfell — ^in the hands of the proper holder — it was an 
authority to the Bank in Sydney to pay £700. It was paid on 
8th March, 1877, to the English and Scottish Bank. The Bank at 
Grenfell received no value for that draft. [By Manning.] — This 
draft is the property of the Joint Stock Bank. Before it was filled 
up, it was the property of the Joint Stock Bank; it only ceased to 
be the property of the Bank when it was issued out of the Bank. 

P. F. 

August 28th, 1878. 

Buchanan appeared for the Prisoner. 

Forster, A,G,, and C J. Manning, for the Crown, were not called 
upon. 

Sir James Mahtin, C.J. [After stating the facts]. Instead of 
giving Dickinson a slip acknowledging that the amount had been de- 
posited with the Bank, the Prisoner placed before him a form of 
request for a draft on Sydney for £700. When this had been 
signed he drew out a draft on Sydney, to which he affixed his own 
signature and procured the signature of the Accountant. This docu- 
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Thx QvEDr ment, when signed by the manager, and accountant, was efficaeions 
j^jfj^^oMff. ^ p roc u re the payment of money. There can be no qnestion, there- 
fore, that it was a yalnable security. Hie point, as originally sub- 
mitted for oar decision, wbbb whether his Honor was right in telling 
the jnry that this was a yalnable security. But his Honor has ver- 
bally stated a further point — was the draft the property of the Bank? 
No doubt the jury have found that the Prisoner obtained this doca- 
ment from Dickinson by fraud, and the question now is — ^the paper 
having been prepared in that fraudulent manner, but in legal form — 
whose is it ? It is clear that the money paid into the Bank remains 
Dickinson's—he can still claim that money. Here is a document 
which is efficacious to take an equivalent sum of money out of the 
Bank. Whose can it be but the Bank's ? 

Habobave, J. concurred. 

Faucett, J. I thought at the time that the Prisoner ought to 
have been indicted for obtaining a valuable security by false pre- 
tences. But I can see that there would have been a difficulty. He 
is now charged with stealing what became by his own fraud a valua- 
ble security. It appeared to me at first that it could not be a valua- 
ble security until it left the Bank. But it afterwards came out in 
evidence that the signature of the accountant gave it complete 
validity and that it became a valuable security before it left the 
Bank. I think that it was the property of the Bank ; but at the 
trial I had some doubts, and if it had not been for the signature of 
the accountant I should have thought that the property was not 

rightly laid. 

Conviction sustained. 

Attorneys for Prisoner — Coonan, Ryan and Dunn. 
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THE QUEEN v, GILKISON. September 13. 

Criminal £aw — Practi^ — Trial ^HefreahmmU tdjiirora paiSfor by the Crown, 

The jnrors impanelled on a trial for felony ^^hed at the dose of the OTidence 
and before the addresses to retire for refreshments. The Chairman gave permission 
iMQEd' made an order that refreshments shonld be snpphed at the expense of the 
Grown. Hawg doubts whether tiiia praotioe was aathorised by the Aot40 Yic, 
No. 6 (1), he reserred the point. 

Meldi that the order was properly made. 

Special Case stated for the opinion of the Supreme Court under 
the Act 18i Vic. No. 8. 

This caae was tried before me at the Quarter Sessions held at 
Armidale on the 13th of August instant. The accused was 
convicted of felony — robbery^ being armed — and sentenced to two 
years' imprisonment with hard labour in Armidale Gaol. At the 
close of the evidence the jury, wishing to be allowed an interval for 
lunch before the address and summing up, I, in accordance with the 
practice generally adopted since the passing of the Jury Law Amend- 
ment Act of 1876, made an order for the supply of refreshments at 
the expoise of the Grown. At the same time, being of opinion that 
this pxactioeia not warranted by section 7 of the Act upon which it 
is founded^ and which I understand to operate merely to extend to 
the whole course of the trials the power formerly possessed by the 
Judge or Ghairman of allowing jurots refreshment at their own ex- 
p^iBC before the close of the summing up, I asked the Grown Prose- 
cutor whether he was willing to risk the issue of the case upon the 
legality of the order. He expressed himself willing to do so, and I 
made the order and reserved the point. 

The question therefore is : — Whether I was right in making such 
order ; and, if not, whether the trial was vitiated thereby ? 

G. E. R. Murray, Ghairman. 
August 22, 1878. 

fVant for the Prisoner. The only question is whether the Grown 
is not to be considered a party to the trial. If so, the supply of 
refreshments would clearly vitiate the proceedings. Suppose the 

(1) 40 Yio., No. 6, s. 7: — Every Jndge jury at any time after snoh jury shall 

may, in his discretion, order any re- have been impanelled and sworn, and 

freshment, not being fermented or notwithstanding that such jury may 

spiritaons liqnor, to be supplied to any have retired to consider of their verdict. 



168 StJPEEME COtJET EEPOETS. N.S. 

Thx Quxsn prisoner were allowed to supply the jurymen with champagne; would 
QiLKisoN ^^^ ^^^^ stand on exactly the same footing ? Besides^ the supply of 
refreshments at the cost of the Crown is not authorised by the Act. 

C. J. Manning f for the Grown, was not called upon. 

Sib James Mabtin, C.J. In this case the Prisoner was con- 
victed of robbery, being armed, and after the evidence was closed, 
and before the addresses and summing up, the jury asked permission 
to retire for refreshment. They accordingly retired, and an order 
was made for the supply of refreshments at the expense of the 
Crown. The Chairman had doubts about the legality of such an 
order, and asked the prosecuting counsel whether he would take the 
risk. We have now to decide whether the order was wrong and 
vitiated the trial. I do not think any doubt could have arisen on the 
point, but for an opinion expressed by Sir Alfred Stephen in Reg. v. 
Learde (2). In that case he says : — ^^ K the jury had been suppUed 
with refreshments at the expense of the Crown, of course the verdict 
could not stand.^' That expression of opinion was not at all neces- 
sary for the purpose of that decision. It was a mere obiter dictum, 
not at all binding upon us. The other Judges, who took part in the 
decision, say nothing whatever on the point. That being so, apart 
altogether from the effect of the late enactment, I think that that 
opinion proceeded on a wrong view of the law. I think that the 
Crown is not a party to a prosecution in the same sense that the 
Plaintiff and Defendant in a civil action are parties. But then there 
is this enactment [His Honor read the section.] It will be observed 
that the words are, not that the Judge shall permit refreshments to 
be sent for, but that he shall order them to be supplied. That must 
be at the cost of the public. What was done in this case was strictly 
within the meaning of the Act. 

Habgbave, J. The point now raised is as to the effect of Sir Alfred 
Stephen* 8 dictum in Reg, v. Leardi, It appears to me that his Honoris 
remark was either misreported, or that there was some confusion in the 
judicial mind between the Attorney-General and the Judge as repre- 
senting the Queen. The Attorney-General might well be considered 
a party, but the Judge is in no such position. He represents the 
Crown in his judicial capacity, and in that capacity may make such 
an order. That remark of the late Chief Justice does not stand in 
my way at all. Every judge, as representing the Crown in the con- 
duct of a trial, may order the supply of refreshments to jurors at the 

(2) 9 S. G. B., 131 
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expense of the Crown. I have always acted on the rule followed in Thi Qttesn 
this Court for many years of allowing jurors to procure refreshnjents Gilkeboit. 
until they were locked up. That practice was agreed upon by all the 
Judges soon after my appointment. 

Faucett^ J. This is a point I have had to consider more than 
once. I do ^ot think we are bound by the opinion of the late Chief 
Justice in Reg v. Leards. With reference to the recent Act^ it allows 
an order to be made for the supply of refreshments. At whose 
expense is the Judge to order them to be supplied ? Surely not at his 
own expense^ nor at the expense of jurors themselves ; for how could 
he order them to pay ? I think the more reasonable view^ that the 
public should pay^ was the one taken by the Legislature. It strikes 
me that the Act was not intended to interfere with the power the 
Judge always exercised of allowing jurors to retire and have refresh- 
ments at their own expense^ but only to extend that power. 

Conviction sustained. 

Attorney for Prisoner— B^«i»kin. 



THE QUEEN r. DILLON. September 13. 

Crimindl Law-^Larcmy — Stealing a Dead Sew-^Impounding Act t. 27 — Claim of Sight 

Prisoner was oonvicted of stealing a dead sow, the property of B. The sow had 
strayed into Prisoner's land and he had killed it, and afterwards made it into pork, 
taking steps to conceal from B. that the pig was his. The Chairman of Quarter 
Sessions ruled that under the 27th section of the Impounding Act of 1865 (29 Vic. 
No. 2) (1) a person was not justified in appropriating the carcase of an animal 
killed by him under the authority of the section, without making reasonable 
efforts to ascertain the owner. At the same time he told the jury that the Prisoner 
must be acquitted, if, mistaking the effect of the section, he thought he had a right 
to the carcase. 

ffeld that the direction was right. 

Special Case stated for the opinion of the Court under the Act 
13 Vic. No. 8. 

The second count of the information in this case charged the 
Accused with stealing a dead sow^ the property of Dudley Rushh* 
The evidence went to show that the Accused^ finding a sow the 
property of Dudley fiushh trespassing upon land enclosed within the 

(1) 29 Vic. No. 2, s. 27 : — The occu- arily controllable, may destroy any 
pant of any lands enclosed by a fence goats or swine found trespassing 
iuffioient for cattle and horses ordln- thereon. 
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Thb Qu££n meaning of the 27th Section of the Impounding Act of 1865, had 
DuIoN. ^^^^ ^®^ *^^ ^^^ converted the carcase to his own use. There was 
also evidence that he had, upon being found by Rushh dressing the 
pork, endeavoured to conceal the fact that the pig from which it came 
had belonged to fiushh. Mr. Dillon, who appeared for the defence, 
asked me to direct an acquittal on the ground that the evidence 
pointed to the conclusion that the Accused had acted under the above 
section in shooting the sow, and that having so acted he had a right 
to deal with the carcase in any way he chose. I refused to direct 
the jury thus, but told them that in my opinion the evidence did 
point to such conclusion ; and that, if they found that the Accused, 
at the time when he appropriated the carcase, acted honestly — either 
from a mistaken opinion that the Impounding Act justified him, or 
otherwise — they should acquit him ; on the other hand, that they 
should convict him if they found he acted with a dishonest intention, 
not believing that he was justified by the Impounding Act in 
appropriating the carcase, knowing the sow to be Bushh's property, 
and not acting under the impression that Rushh was willing that he 
(Accused) should so appropriate the carcases of any of Bushh's pigs 
that might be killed under similar circumstances. I said that, in my 
opinion, the 27th Section of the Impounding Act of 1865 did not 
(as contended by Mr. Dillon) give an absolute right to a person 
killing an animal under its authority to do what he chose with the 
carcase ; that reasonable efforts should be made to communicate with 
the owner, if known to the person killing or known to be easily 
ascertainable ; but that such person might remove or in any way 
dispose of the carcase, in case it were necessary to do so to prevent 
its becoming a nuisance. At the same time I gave the jury clearly to 
understand that the Accused could not be said to have acted 
feloniously, and therefore must be acquitted, if he, mistaking the 
meaning of the section, supposed he had the absolute right to the 
carcase contended for by Mr. Dillon — that, in fact, they could only 
convict him if they found that he dishonestly appropriated the 
carcase of a sow which he knew to be Rushh's, knowing he had no 
right whatever to take it. The question is whether I was right in so 
directing the jury, the Accused having been convicted on the second 
count. 

C. E. R. MuBBAY, Chairman. 
August 28, 1878. 

No counsel appeared for the Prisoner. 

C. B. Stephen, for the Crown, was not called upon. 
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Sir James Mabtin, CJ. In this case the Prisoner was found The Qubin 
guilty of larceny of a dead sow. It appears that the sow was tres- Dilloh. 
passing on his property^ and under the authority of a clause in the 
Impounding Act^ he destroyed it. That section gives power to destroy 
and nothing more. No power is given by that or any other Act to 
appropriate the carcase. It was contended on the part of the Prisoner 
that he thought he was doing what he had a right to do. What the 
Chairman told the jury was : — [His Honor read from the case the 
statement of the learned Chairman^s charge] . That was putting the 
case in a very strong way in favour of the Prisoner. The jury were 
told not to convict him unless they thought that he knew he had no 
right whatever to take the carcase ; whereas the law is, that a person 
must show a fair colour of right in order to be excused. In the face 
of that summing up, the jury found the Prisoner guilty. It follows 
from that verdict that he did what was done without any colour of 
right. 

Hargbave, J. I concur with His Honor the Chief Justice that 
the Chairman was perfectly right. If the law were otherwise, people 
would have an inducement to drive pigs into their own land to make 
pork of them. 

Faucett, J. concurred. 

Conviction sustained. 



ADAM V. LUCAS. Augwt 28. 

Measure of Damagee-^Treapau, 

Where the whole yalne of the land trespassed npon was £50, and there were no 
oironmstanoes of aggravation attending the trespass, and the jnry found a verdict 
for the Plaintiff with £800 damages ; the Court granted a rule for a new trial 
unless the Plaintiff consented to reduce his damages to £50. 

Trespass. This was a case of disputed title, and the trespass 
compl^ned of was committed in the assertion of a supposed right. It 
consisted of men going on the land with carts, and pulling up some 
fruit trees growing there. The Plaintiff was present and did not 
resist, and no force was used on either side. The land itself was 
proved to be worth £60 at the most, and the fruit trees were of small 
value. The jury found a verdict for the Plaintiff with damages £300. 
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Adam Davis now moved for a rule nisi for a new trial on the grounds that 

Lm^As. ^^^ verdict was against evidence^ and that the damages were excessive. 

Sib James Mabtin^ G.J. On the first ground^ there should be no 
rule, as the Judge reports that there was evidence on both sides. As 
to the second ground — ^that the damages were excessive — of course, 
the general rule is that unless the damages are plainly beyond what 
they ought to be, the Court will not interfere. But here, looking at 
the value of the land and the fruit trees on it, and the fact that there 
was only one act of trespass, and that that was done in assertion of a 
supposed title, I' think the damages were clearly too large. The role 
ought to go on that ground, provided the Plaintiff does not consent to 
reduce his damages to £bO. 

Habgbave, J. It is conceded that there can be no rule on the 
first ground. It appears to me that in this case the damages wa*e 
for the jury to estimate on the evidence before them. I cannot see 
that we have any means for measuring what they ought to be. 

Faucett, J. On the second ground, I think that a rule ought to 
go. The damages were excessive. If the Plaintiff consents within a 
week to reduce his damages to d650, there ought to be no rule. 

Rule granted, provided the Plaintiff do 
not consent within one week to 
reduce his damages to £50. 
Attorney for Defendant — C. Bull. 



August 28. 



WHITING V. BENNETT. Ex pabtb WHITING. 
District Court — Title to Land — It^wy to Bovonion, 

The Plaintiff bronght an action in the District Oonrt for injury cansed to * * certain 
houses and premises of the Plaintiff" by a balloon let off by the Defendant. The 
Defendant pleaded, among other defences, not possessed. Evidence was giTsn 
which showed that the Plaintiff was entitled to the honses injured in reversion 
bnt was not in actual possession. The District Court Judge nonsuited the 
Plaintiff. 

A prohibition, moved for on the ground that the Judge had no jurisdiction to 
nonsuit, inasmuch as title to land came in question, was refused. 

Plaint in the Metropolitan and Coast District Court, alleging 
that at the time of the committing of the grievances thereinafter 
mentioned, the Defendant was in lawful possession and occupation of 
certain land, to wit, land known as the Albert Cricket Oround, near 
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Sydney, in this colony, and the Defendant, while so in possession Whiting 
and occupation as aforesaid, caused a number of people to assemble bbknett. 
upon the land, and also caused or procured a balloon ascent to be 
made from the said land. Averment that the balloon in its said 
ascent from the said ground struck against certain houses and 
premises of the Plaintiff, situated in the immediate vicinity of the 
said land, and knocked down the chimneys and broke in the roof 
thereof and otherwise caused damage to the said houses and premises. 
Averment of special damage. 

2. That the Defendant, then being in possession and occupation of 
the land as in the first count mentioned, caused and procured a 
certain dangerous article, to wit, a balloon, to be brought upon the 
said land. Averment that the Defendant, well knowing that the said 
balloon was liable to endanger life and property, notwithstanding 
careful management, caused and procured the same to be let go and 
an ascent attempted. Averment that the balloon in its ascent caused 
the damage complained of in the first count. 

3. That the Defendant, by his servants, so negligently and un- 
skilfully conducted himself in and about the letting go and management 
and directing of a certain balloon as in the first count mentioned, that 
the said balloon caused the damage and injury mentioned in the first 
count. 

The Defendant pleaded, among other defences, that the said houses, 
&c., were not the Plaintiff's, as alleged. 

It was proved at the trial that the houses in question had been built 
by the Plaintiff under a building lease for eighty-five years, and that he 
had sub-let them for terms of ten years to tenants in whose possession 
they then were. Under the building lease the Plaintiff was liable to 
make repairs. The Defendant's counsel asked for a verdict for the 
Defendant on the ground that the Plaintiff having been proved not to 
be in actual possession of the premises injured, the only injury which 
he could complain of was one done to his reversion, and referred to 
Ex parte Charlton (1). The District Court Judge reserved his decision, 
and afterwards nonsuited the Plaintiff and granted the Defendant 
certain costs. 

C. /. Manning now moved to make absolute a rule nisi for a 
prohibition to restrain the officers of the District Court and the 
Defendant from further proceedings under the order nonsuiting the 
Plaintiff, on the ground that the action was one in which title to 

<1) 8 S. 0. B., 158. 
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land was in question. The declaration is framed on the principle of 
Laugher v. Pointer (2). The plea that Bennett was not in possession 
of the Albert Ground raised a question of title : Reg. v. Harden (3). 
That case decides that where a person is charged with a liability arising 
from his being the owner of land^ and he disclaims such ownership^ 
a question of title is raised. A plea of not possessed^ if relied upon^ 
will oust the jurisdiction: Timothy v. Farmer (4). In Ex parte 
Charlton this Court decided that if the question of reversion was 
raised on the pleadings the District Court had no jurisdiction. 
At the trial the other side contended that title to land was in question, 
but they will now have to argue that it was not. 

Butler J Q. C, and Simpson, who appeared to shew cause^ were not 
called upon. 

Sib James Martin, C.J. In this case Whiting, the plaintiff in 
the Court below, was tenant for a long period of certain lands, por- 
tion of which he underlet to tenants for terms of ten years. He 
therefore had the reversion, but was not in possession. During the 
currency of these underleases the Defendant caused a balloon to 
ascend in the neighbourhood, and by mismanagement it struck 
against the buildings of which the Plaintiff had the reversion, and 
damaged them. The plaintiff brought an action for that damage in 
the District Court. The plaint contains three counts, which sub- 
stantially charge the same cause of action — injury to the Plaintiff's 
land. When the case came on for trial, the leases were put in evi- 
dence and the facts I have mentioned appeared. The Judge, having 
taken time to consider, nonsuited the plaintiff and directed him to 
pay certain costs. The Plaintiff is now moving to prohibit any far- 
ther action under that order, on the ground that the District Court 
Judge had no jurisdiction to make it, inasmuch as title to land came 
in question. No doubt there is some slight ambiguity in the para- 
graph of the affidavit, stating what the Judge gave as his reasons ; 
but it sufficiently appears, according to my view, that what the Judge 
did was not to dismiss for want of jurisdiction, but to nonsuit be- 
cause the cause of action proved was not that for which the plaint 
was drawn. It appears to me that the Judge had jurisdiction to 
make the order, and that this rule should be discharged. 

Harobave, J. First, with regard to the cause of action, I think 
a person letting off a balloon, which does damage, is quite as liable as 
if he fired a q^n^on-ball against a man's chimney. Still, the Plain- 
tiff must state properly in his pleadings his cause of action. It 

(2) 6 B. & C, 647. (3) 22 L. J. Q. B., 299. (4) 7 C. B., 814 
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appears that he has made a mistake in this case^ and sued for an 
injury to the possession instead of an injury to the reversion. Of 
course^ under those circumstances, he cannot recover. 

Faucett, J. It appears to me that this application goes far beyond 
Ew parte Charlton, There, when the Plaintiff found that pleas were 
filed which would oust the jurisdiction, he at once discontinued his 
action. Here, the Plaintiff brings the Defendant into Court and takes 
the chance of a judgment in his favour. I hope it is not the law 
that he is entitled to get a prohibition under such circumstances. 
But it is not necessary to consider that question, for it appears on the 
plaint that the action was brought for an injury to property in the 
Plaintiff's actual possession, while it appears on the evidence that 
the Plaintiff had only the reversion. I will even assume that the 
Judge made a mistake — that he was wrong in point of law in non- 
suiting. The plaintiff might then have appealed to this Court, but it 
is not a matter for prohibition. 

Rtde discharged, with costs. 

Attorneys for Plaintiff — McCarthy, Robertson and Fisher. 
Attorneys for Defendant — Gannon and McLaughlin. 
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GODWIN V. OASHION. 
Dittrict Court — Junsdietton — Estoppel — Promissory Nbts — Considsration, 

In an aotion for an instalment (£25) of a Promissory note for £500 made by the 
Defendant jointly with one H., the Defendant pleaded, by way of estoppel, that in 
an action in the District Ooort for another instalment of the same note, tbe 
Defendant succeeded on an issue of drunkenness. 

Jleld, that the plea was bad. 

The third plea alleged that the Defendant had no knowledge of the circum- 
stances under which the note was made, that the Defendant had had no business 
transactions with the Plaintiff or with H, and that he had not authorised H to 
receive any consideration from the Plaintiff, and that there never was any value or 
consideration for the making of the said note or for the payment thereof by the 
Defendant: 

Meld (Habgbave, J., dissmtisnte), that the plea was good. 

The Plaintiff replied to the Defendant's third plea that the Plaintiff had no 
notice of the circumstances alleged in the plea, and that H. obtained valuable 
consideration from the Plaintiff. 

Meld, a good replication. 

Declabation for a second instalment (j625) of a Promissory note 
for £500 made by the Defendant jointly with one Hirst. 



August 29. 
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Godwin Pleas. 2. By way of estoppel^ that before the suit the Plain- 
GAsmoN. ^^^ brought an action against the Defendant in the Metropolitan and 
Coast District Court, holden at Sydney, then being a Court duly con- 
stituted and holden under the Statutes relating to the District Courts, 
and then having jurisdiction in respect of the cause of the said 
action, and levied a plaint against the Defendant in the said action, 
for that the Defendant on the 6th day of December, 1870, by his 
promissory note, made jointly and severally with one W. H. A. 
Hirst, promised to pay to the PlaintifiF or order the sum of £500 by 
equal monthly instalments of £25 each, of which said sum the first 
monthly instalment of £25, due and payable on the 6th day of 
January, 1878, was then overdue and unpaid, and, although the 
period for payment of the said first monthly instalment of £25 had 
elapsed before the commencement of that action, the Defendant had 
not paid the same ; and the Defendant afterwards pleaded to the said 
action, that at the time when the Defendant made the said pro- 
missory note he was so intoxicated and so entirely under the influence 
of liquor, and thereby so entirely deprived of the use of his reason, 
that he was unable to comprehend the meaning or effect of the said 
promissory note, or to contract thereby, as the Plaintiff well knew; 
upon which plea the Plaintiff joined issue, and such proceedings were 
thereupon had in the said Court in the matter of the said plaint, that 
it was considered and adjudged by the said Court in the matter of the 
said plaint that the Plaintiff should take nothing by his plaint in the 
said action, and a verdict was thereupon entered for the Defendant 
upon the said issue ; and the said judgment still remains in force. 
Averment, that the promissory note in the plaint in the said action 
in which judgment was given as aforesaid, and the promissory note 
in the declaration in this action mentioned, are the same. Verification. 
3. That the said note was obtained from the Defendant by some 
person unknown to the Defendant at a time when the Defendant was 
intoxicated. Averment that by reason thereof the Defendant is 
unaware of the circumstances under which the said note was so 
signed by him. Averment that the Defendant never had any business 
transactions of any kind with the Plaintiff, in respect of which the 
said note could have been given, or with the said Hirst, 
whether as surety for the said Hirst or otherwise, and the 
Defendant never authorised the said Hirst to receive any 
consideration from the Plaintiff on the Defendant's behalf or other- 
wise. Averment that there never was any value or consideration for 
the making of the said note or for the payment of the same or any 
part thereof by the Defendant, 
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Replications. 2. To the first plea : — ^That the said cause of action GoDwnr 
in the District Court and the cause of this action is not one and 
the same cause of action. 

3. To the third plea : — ^That the PlaintiflF received the said note 
from the said Hirst with the Defendant's signature thereto 
as one of the makers thereof^ and then paid to the said 
Hirst the sum of £4W as the consideration for the delivery by the 
said Hirst to the Plaintiff of the said note so made by the 
said Hirst and the Defendant. Averment that the Plaintiff 
had no knowledge or notice, express or implied^ of the facts 
or circumstances alleged in the said plea or of any of them. Aver- 
ment that the Plaintiff did not before or at the time of his becoming 
the lawful holder of the said note^ see^ nor had he any knowledge of 
the Defendant in the transaction^ but discounted the said note as 
aforesaid^ and handed the proceeds thereof to the said Hirst^ 
the then holder thereof, upon the faith of the signatures of the 
makers of the said note and not otherwise. 

Cross-demurrers : The Plaintiff demurring to the first and third 
pleas^ and the Defendant to the second and third replications^ 

Darley {Butler, Q.C, with him) for the Plaintiff. There are really 
only two questions upon these pleadings ; firsts whether the judgment in 
the District Court operated as an estoppel ; secondly^ whether notice 
to the Plaintiff of the facts mentioned in the third plea is material. 
The plea in estoppel ought to allege that the causes of action are 
identical. It only alleges that the promissory note is the same. 
[Faucett^ J. Must you not argue that the man was intoxicated as 
to the £25y but not as to the rest of the promissory note ?] Our 
argument is that the District Court has no jurisdiction in the matter 
of a note for iS500^ and that^ although for the purposes of the 
particular case the District Court had power to decide the 
the question of intoxication^ that decision does not finally 
settle the question between the parties as to the whole pro- 
missory note. Otherwise a jurisdiction would be conferred on the 
District Courts to the extent of £500. [Faucett, J. A question 
arises necessarily in the course of an action over which the District 
Court has jurisdiction. Is not the decision final ?] If another action 
were brought in the Supreme Court for the same instalment, then the 
judgment in the District Court would be an estoppel. The only 
matter which that Court had any right to decide was whether the 
Plaintiff was entitled to a particular sum of £25, Any question 
affecting the whole note could only arise incidentally, and the decision 



168 SUPKEME COTTET EEFOBTS. N.S. 

Godwin of the District Conrt upon it could not be final. The rule against 
CAsmov, extending the jurisdiction of inferior Courts by implication is stated 
in Maxwell on Statutes (1). The other plea is bad for two reasons; 
it does not allege that the Plaintiff took the note with notice of the 
circumstances under which it was made, and it does not allege that 
he is not a holder for value. Besides it states that the Defendant 
received no consideration^ not that the Plaintiff gave none. Drunken- 
ness is no defence against an innocent holder for value. IMollon v, 
Camraux (2); Addison on Contracts (3); Pollock on Contracts (4); and 
Bullen and Leakeys Pleadings (5), were referred to.] 

M. H. Stephen f Pitcher and C. B. Stephen with him) for the 
Defendant. The last plea is not a plea of intoxication at all ; it sets np 
want of consideration. The circumstances are fully stated in order to 
comply with the former judgment of the Court (6). If the 
Defendant were the sole maker, this plea would be an absolute 
defence to the action ; why should the Plaintiff be in any better 
position because there is another maker. The Plaintiff is one of the 
immediate parties to the note ; he is not suing as an indorsee, and it is 
quite immaterial whether he had notice or not. Who ever heard of 
an allegation in a plea of want of consideration to an action by 
payee against maker, that the Plaintiff had notice ? As to the first 
plea, Rudder v. Price (7) shows that these instalments are not in 
the nature of separate promissory notes ; the contract is an entire 
one : Routledge v. Hislop (8). Our point is that the Plaintiff is suing 
on the same note and that the cause of action is really the same. 
The decision of the District Court must bind the parties. Take the 
case of an action for rent in the District Court, and non est factum 
pleaded. If the Court decided that the deed was a forgery, could the 
Plaintiff afterwards sue the Defendant on another covenant in it? 
Boileau v, Rutlin (9) show that it is not so much the formal issue as 
the facts actually decided which bind the parties. 

Barley in reply. If the Defendant is right, the District Court has 
finally decided the rights of these parties in a matter where £500 is 
in question, without any right of appeal. Section 7 of the District 
Courts Act shows that it could never have been intended by the 
Legislature to confer a jurisdiction in the District Court to the 

(1) p. 110. (6) p. 665. 

(2) 2 Ex. 487 ; 4 Ex. 17. (6) ante. p. 8. 

(3) p. (7) 1 H. Bl. 647. 

(4) p. 76, (8) 29 L. J. M. 0. 90. 
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extent of £500. Take the case of a mortgage or a lease. The QoDwnr 
District Courts by deciding on amounts coming within their juris- Cashion 
diction might determine the rights of the parties to the whole of the 
mortgage money (amounting perhaps to thousands of pounds) or to 
the rent for years. A legacy up to £200 is within the jurisdiction. 
Could a decision on the construction of the will bind the Plaintiff in 
afterwards suing for other property coming to him under the will f 
The third plea ought to have alleged affirmatively that the note was 
made for the accommodation of Hirst. Besides^ if the money was 
given to a joint maker^ how does the Defendant get rid of his 
signature ? [Outram v. Morewood (10) ; Nelson v. Couch (11) ; and 
Gore V. Gibson (12) were also cited and commented upon.] 

Sib James Mabtin^ C.J.^ read the declaration and first plea and 
continued : In other words^ the plea sets up that in a suit brought on 
the same note in the District Court to recover one of these instal- 
ments and on an issue raised as to intoxication that Court decided 
in the Defendant's favour. The first question is whether such a plea 
affords a good defence to the action. The point is not free from 
difficulty ; and I am not aware of any case reported in which it has 
been raised. During the argument my opinion has greatly fluctuated ; 
but^ after full consideration^ I think the demurrer ought to prevail^ I 
^ill state why this is so. 

By the 7th section of the District Courts Act the jurisdiction of 
those Courts is limited to pleas of personal actions wherein the 
amount claimed is not more than £200. At the time the action was 
brought in the District Court the whole amount claimed was less 
than £200. As to that action the District Court had complete 
jurisdiction, although the cause of action arose out of a document for 
a much larger sum. I think the District Court Judge had jurisdic- 
tion to decide whether the note (though for £500) was given under 
the circumstances set forth in the plea to the plaint. But the ques- 
tion now is, whether the decision of that Court between these parties 
ought afterwards to bind them in this Court in an action brought to 
recover a different instalment. It seems to me that to hold that 
judgment to operate as an estoppel would be, in effect, to give juris- 
diction to the District Court to an extent of over £200. If the deci- 
sion is to be binding in all proceedings upon the note, then the Dis- 
trict Court has determined the rights of these parties in a matter over 

(9) 2 Ex. 681. (11) 15 C. B. N. S. 99. 

(10) 3 East. (12) 13 M. <fe W. 623. 



170 SUPEEME OOUKT EEP0ET8. N. S. 

Gk>Dwni the valae of i£200. On this ground, in the absence of any decision 
Cashion ^^ *^® point, I think we ought to hold that the plea is not a good 
defence in this action, and the demurrer ought to be sustained. 

The other plea demurred to substantially alleges want of considera- 
tion. Originally one was pleaded in general terms, without setting 
out the circumstances under which the note was given. An appUca- 
tion was made to the Court to strike out the plea. It was then 
decided that the plea in its original form was in violation of a Rule of 
Court and that the circumstances which amounted to a want of 
consideration should be set forth. 

This Court having so decided, it became incumbent on the Defen- 
dant to comply with the rule by showing the circumstances under 
which the note was given. This plea is not pleaded as a defence on the 
ground of intoxication. In that case it would have been necessary 
to state, what is not alleged here, that the Plaintiff knew of the 
intoxication. I think it is a good plea of want of consideration, and 
that the demurrer should be overruled. Then there is a replication 
to that plea, alleging that the Plaintiff was not aware of the circum- 
stances stated in the plea, and gave value for the note. I think the 
demurrer to that ought also to be overruled. As both plea and 
replication are good, our judgment on the whole record should be 
for the Plaintiff. 

Harorave, J. This is a very important question as to the juris- 
diction of the District Court. The rule is correctly laid down in 
Maxwell, that jurisdiction is never given by implication from the 
terms of any statute. It is quite clear to my mind that the jurisdic- 
tion is excluded just as much in the case of a collateral or contingent 
decision. I feel no doubt at all on the point. I am quite satisfied 
that the Legislature never intended directly or indirectly to extend 
the jurisdiction of those Courts beyond £200. Mr. Darley rightly 
argued that quoad the £25 the Judge might decide the question, but 
that that decision was not further binding on the parties. 

I think the 3rd plea is also bad. But, at any rate, the replication 
is a sufficient answer to it, and on the plea and replication, our 
judgment should be for the Plaintiff. 

Faucett, J. I concur. No doubt the question is one of con- 
siderable difficulty. If Mr. Stephen's contention were upheld we 
should be giving jurisdiction to the District Courts in suits for 
amounts over <£^200. At the same time I should not like to say 
that the jurisdiction of the District Court was ousted by a plea 
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going to the whole note. It may be that that Court had authority 
to decide the question for the purposes of that particular suit. It 
is quite sufficient to say that the finding in the District Court on 
the issue raised by that plea, is not an estoppel in this Court. At 
the same time there is a difficulty, as the proviso in the 7th section 
as to decisions on title coming incidentally in question not being 
evidence in other proceedings, seems to imply that there would be an 
estoppel as to all other matters decided. It may be that such a 
finding would be an estoppel in an action for any other instalment 
in the District Court, but it is not necessary to decide that point. 

As to the third plea, I am inclined to agree with His Honor the 
Chief Justice, that the plea is good. In substance all that is said 
here is that there was a want of consideration between the immediate 
parties to the note. Virtually the Defendant said the same thing 
before in the plea which was struck out. That plea was a good defence 
at law, but it was a violation of a rule of Court. I think that the 
replication is also good. 

Judgment for the Plaintiff, 

Attorney for the Plaintiff — Z>. L. Levy. 

Attorneys for the Defendant — Gannon and McLaughlin, 
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V, 
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THE QUEEN v. HIPPOLITB. 
Criminal Law — Larceny — Taking in another colony — Jurisdiction, 

Where a Prisoner stole a watch in the harbour of Melbonme in the colony of 
Victoria, brought it to Sydney and pawned it there : — 

Heldf that he could not be convicted of larceny in the Court of Quarter Sessions 
holden at Sydney. 

Special Case stated for the consideration of the Judges by 
James S. Dowling^ Esq.^ Chairman of Quarter Sessions. 

The Prisoner was tried before me at the last Court of General 
Sessions on an information, which charged that he did at Sydney; on 
the 1st of June, steal a watch and chain, the property of the Prose- 
cutor. It appeared that the Prosecutor and Prisoner were employed 
on board of one of the A.S.N. Company's steamboats, the " Wotonga, 
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The QuBEf belonging to this Colony. That she was on the 29th of May last 
HippoLiTK. lying at the Sandridge Pier in the Colony of Victoria. The Prose- 
cutor kept the watch in his bunk on board of that vessel, and missed 
the same on the 29th of the same month whilst the vessel was at that 
pier. The Prosecutor and the Prisoner returned to Sydney in that 
vessel. It was then proved that the Prisoner on the same day that 
the " Wotonga*' returned to Sydney pawned the watch. The Priso- 
ner was undefended. 

I told the jury that^ though they might believe that the actual 
stealing took place in Victoria, yet, as the Prisoner not only brought 
the stolen property to this Colony, but pawned it here, this Court 
had jurisdiction over the crime. The Prisoner was found guilty, and 
is now undergoing his sentence in Darlinghurst Gaol. 

Having considerable doubt whether my ruling in that behalf was 
right, I reserved the following question for the consideration of their 
Honors the Judges of the Supreme Court, viz.: — Was I right in 
ruling that the Court of General Sessions had jurisdiction to try the 
Prisoner, though he committed the crime in a harbour of Victoria? 

The Prisoner was not represented by Counsel. 

Rogers, for the Crown, was called upon to support the conviction. 
Reff. V. Rogers (1) is the only authority in favour of the Judge's 
ruling. But there it was not a question of jurisdiction, but of venue 
only. Reg. v. Parkin (2) decides that if a person steals in one 
country and carries the goods into another, he may be indicted in the 
other. But there is a note to that case which states that if he 
brought the goods into the country from beyond seas he could not be 
indicted there. Then there are the cases of Reg, v, Prowes (3) and 
Reg. V, Madge (4), which establish that a person stealing goods out 
of England cannot be afterwards indicted in England even if the goods 
are found there in his possession. 

Sir James Martin, C.J. T have no douht that this conviction 
cannot be upheld. We have been referred in support of it to the 
case of Reg. v, Rogers, There the prisoner stole a watch in Liverpool 
and forwarded it by train to a confederate in London. The Court 
held that there was a continuous taking by the Prisoner until the 
watch reached Middlesex, and that, therefore, the Prisoner could 
be rightly tried in Middlesex. I doubt very much whether that case 
is good law. I have no doubt at all that it is bad law if it extends 
to offences committed outside England. The cases are altogether too 

(1) L. R. 1. C. C. R. 136. (3) 1 Mood. 349. 

(2) 1 Mood. 46. (4) 9 C. d^ P. 29 
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clear. It has been decided that a larceny committed in Prance can- "■ Quieh 
not be tried in England, and we are exactly in the same position with HippoLrai. 
reference to the Colony of Victoria. The jurisdiction of our Coyarts 
is limited to offences committed in this Colony and in the uncivilised 
islands of the South Seas. There is no doubt in my mind that the 
Judge was wrong in directing the jury as he did. If he had left it 
to the jury to say whether there was a taking in this Colony it might 
have been a different matter. 

Uaborave, J.^ and Faucett, J., concurred. 

Conviction quashed. 



THE QUEEN v. McDONALD. 8^)tember 6. 

Criminal law — Aasaull tpith intent to commit Sodomy — Consent. 

On an information for an assanlt with intent to commit sodomy it is immaterial 
whether the attempt was consented to or not. 

The Defendant was charged at the Quarter Sessions at DubbOj 
before J. F. Josephson^ Esq.^ Chairman, with an assault on one W. E., 
with intent to commit sodomy. The learned Chairman, on the appli- 
cation of Defendant's counsel, reserved the following points : — 1. 
That the Chairman told the jury that the boy could not be a con- 
senting party to the commission of the offence, he being under four- 
teen years of age ; 22. That the Chairman did not direct the jury that 
if they found there had been consent on the part of the boy they 
could not convict the Defendant. 

Couits for the Defendant. If there is consent there can be no 
assault, but the Defendant would be guilty only of the attempt. 
[He cited Re^. v. Martin (\) ; Blackstone's Commentaries (2) ; Reff, 
V, Beat (3) ; I^eg. v. Keogh (4).] 

Rogers, who appeared for the Crown, was not called upon. 

Sir James Martin, C.J. There is nothing in either of these 
points. The offence of sodomy is peculiar in this respect, that, 
although the information charges an assault, the question of consent 
is wholly immaterial. It is so far immaterial that both parties, the 

(1.) 9 0. A P. 217 (a) L. R. 1 C. C. R. 10. 

(2.) VoL IV., p. 217 ; Christian's Ed. (4.) Ante, p. 136 
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Ths Quxen party committing and the party consenting to the offence^ are equally 
HippoLiTB. l^^bl® *o punishment. That is as to the complete offence — but what is 
charged here is an assault with intent to commit the offence. What 
is that more than an enlarged statement of an attempt to commit it ? 
An assault with intent is simply an attempt expressed in more 
technical language. It would be absurd to hold consent material in 
an attempt^ when it is not material in the principal offence. The 
Judge was certainly wrong in telling the jury that a boy under the 
age of fourteen could not consent, but as there could be no consent 
the ruling becomes immaterial. 

Harorave, J. Mr. Coutts has been misled by the general law as 
to consent in cases of assault. But in the case of sodomy the consent 
is itself a crime. I concur with the Chief Justice. 

Faucett, J. I can see no difference or distinction between the 
two offences — an attempt to commit such a crime as this and an 
assault with intent to commit it. 

Conviction sustained. 



Augtut 30. 



THE QUEEN r. MERRYWEATHER AND OTHERS. 
Criminal Law — Conspiraey to Defraud Creditors — No Averment of Insolveney, 

An information oharging the Defendants with conspiring to defraud the creditors 
of one W. M. , by removing certain goods belonging to his estate and being assets 
for the payment of his debts, contained no averment that W. M. was at the time 
insolvent, or that his estate was subseqnently seqnestrated. 

Held that it disclosed no offence. 

Special Case stated for the opinion of the Full Court by Faucett^ 
J. The Defendants were tried upon an information charging them 
with conspiring to defraud the creditors of one William Merryweather 
by removing certain goods and chattels belonging to the estate of the 
said William Merryweather and constituting and being assets for the 
payment of the debts of the said William Merryweather. The 
information contained no averment that the said William Merryweather 
was at the time of the removal of the goods insolvent^ or that his 
estate was subsequently sequestrated. 

The questions reserved were: — 1. Whether the information was 
sufficient without averring that William Merryweather was in in- 
solvent circumstances^ or that his estate was subsequently seques- 
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trated. 2. Whether the goods removed, the removal having taken The Quskx 
place before the sequestration, were at the time of such removal Merby- 
assets for the payment of the debts of William Merry weather. ^'^Oraz^^^^ 

Buchanan for the Defendants was stopped by the Court. 

C. J, Manning » This count is for a conspiracy to commit an ofiFence 
not for the offence itself. " Conspired to defraud the creditors of 
W. M,'' would have been a sufficient allegation. The gist of 

the information is the conspiracy : Rtg. v. (1). At the trial 

an application was made to Faucett, J., to amend. [Faucett, J. I 
thought that the information as it stood disclosed no offence, and 
that to amend it so as to chai^ge an offence would be unfair to the 
Defendants.] The Court will now amend if it appears that the 
Judge should have done so at the trial. [Faucett, J. I doubt 
whether the Court has power to amend under the Act 13, Vic. No. 
8.] \_Reg v. Hall (2) was also referred to.] 

Sir James Martin C. J. In the absence of any statement in the 
information that the estate of William Merryweather was placed 
under sequestration, I think that what was stated in the information 
to be a fraud, was no fraud at all. The creditors had no claim on 
these particular goods. If the Defendants had conspired to prevent 
the goods becoming assets, it would have been different. 

Hargrave, J. This is not a technical, but a substantial ob- 
jection. The gravamen of the offence was the insolvency of William 
Merryweather. I concur with His Honor the Chief Justice. 

Faucett, J. I think I was right in refusing to amend the 
information. The amendment proposed was in a matter material to 
the charge against the Defendants. I agree with their Honors. 

Conviction quashed. 

Attorney for the Defendants — Greer, 

(1) 1 Chitty 698. (2) 1 F. and F. 33. 
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August 30. THE QUEEN v, BOtJBNE and BINES. 

Criminal Law — Larceny — Property in Chattel^Confession, 

Certain goodB stolen from a yacht belonged partly to E. , the owner of the yaeht^ 
partly to others who had intrusted it to G., who was the caretaJier of the yacht, and 
servant of the owner. The property in all the goods was laid in G. The Chairman 
amended the information as to the goods belonging to E. 

Held that the amendment was rightly made. 

Held also that the property in the other goods was rightly laid in C. 

A detective, before arresting one of the Prisoners, said, " If you had told me this 
befcve, I would have made a witness of you ; but now I have no alternative bat to 
take you as a prisoner." 

Meld that statements made afterwards by the Prisoner were rightly admitted in 
evidence 

Special Case stated for the opinion of the Court by James S. 
Dowling, Esq., Chairman of Quarter Sessions. 

The two prisoners (together with another who pleaded guilty) were 
tried before me at the last General Quarter Sessions on an informa- 
tion containing two counts ; the first, charging the Prisoners with 
stealing, and the second, receiving the same goods, &c. 

In both counts, as the information originally stood, the whole of 
the property stolen, consisting of various articles, was laid as the 
property of one John Crane. 

The following are the facts of the case, so far only as are necessary 
to be stated for the purpose of deciding the questions hereinafter 
reserved. 

The articles in question were stolen from a yacht called the " Pert," 
the property of a Mr. Kirchner, and the John Crane before mentioned 
was the caretaker of that vessel, in fact, Mr. Kirchner's servant. 
Several gentlemen known as the amateur crew of that vessel were in 
the habit of leaving their yachting clothes on board under the care of 
Johix Crane. 

Several articles, both belonging to Mr. Kirchner and to the 
amateur crew, were traced to the possession of both the Prisoners. At 
the conclusion of the case for the Crown, Mr. Cooper, who appeared 
for Prisoner Binks, contended that the property was improperly laid in 
John Crane. I ruled, so far as Mr. Kirchner's own property was 
concerned, that that could not be laid in John Crane. I was then 
asked to amend both counts, so far as the property of Mr. Kirchner 
was concerned, by stating them to be his property. 
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I acceded to the request, and the amendments were made ThxQuxik 
accordingly. On the part of both Prisoners, I was requested to Bouitins and 
reserve the point, whether I could^ by law, make such an amendment. Biwks. 

The subsequent part of the case affects only the Prisoner Binks. 
Detective Lyons proved that he apprehended Binks at a public-house 
in Bashcutter^s Bay. On that occasion he told Binks that Bourne 
and two other persons (which was the fact) had been arrested on a 
charge of stealing lead and other articles, and that it was alleged that 
he (Binks) had a quantity of stolen property in his possession. He 
replied no, and that neither Bourne nor any one else had brought any 
property there. A search was made in his room, and some things 
were there found, part of the property stolen from the " Pert.^' And 
as to a box which contained some of the stolen property which was 
there, Binks said that the Prisoner Bourne brought it there for him 
(Binks) to keep. Detective Lyons proved, whilst under cross- 
examination, that he said, addressing Binks, ^' If you had told me this 
before, I would have made a witness of you, but now I have no alter- 
native but to take you as a prisoner ^^ He was then charged in the 
usual way, the Prisoner replying that he could not help it, and knew 
nothing about the charge. However, on the way to the station, he 
cried, and said it was no use denying it any longer. " I am guilty — 
you will be sure to find it out. I am guilty .^^ Lyons said, *' Guilty of 
what V He said, " Robbing the ' Pert.' '' He further added, " I 
would have pleaded guilty before, but did not wish to show up the 
house," fee. 

It was contended that this confession had been brought about by 
an inducement, and ought not to have been allowed in evidence. I 
thought differently, and ruled that it was evidence, but at the request 
of Mr. Cooper I reserved the question. Both prisoners were found 
guilty, and are now undergoing their sentences. 

The following are the questions for the consideration of their 
Honors the Judges of the Supreme Court, viz. : — (1) Was the con- 
fession of Binks receivable in evidence ? (2) Could any of the pro- 
perty stolen be laid as the property of John Crane ? (3) Had I 
power to amend the information as amended ? 

Cooper, for the Prisoner, cited Reff. v. WalkUy (1) ; Reg, v. 
Thompson (2) ; Keg, v. Thomas (3) ; Reg. v. Ah On (4). 

Rogers, for the Crown, was not called upon. 

(1) 6 0. & P. 175 (3) 6 0. & P. 353 

(2) 1 Leaoh, 291 (4) S. M. H., Deo. 6, 1875 ; Sup. Ct. 
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Thb Qvzes Sib James Martin^ C.J. Crane had charge of all the goods in 

Bouk/b akd*^® y*^^*' ^^ *^ P*^*" ^^ ^^® goods, there was a variance as to the 
Sinks, ownership^ as Crane was the servant of Kirchner, and his possession 
was that of his master. The Judge ordered an amendment of the 
information^ to meet the evidence in this particular. The amend- 
ment was perfectly regular, and was expressly authorised by the Act 
(5). As to the things belonging to the persons other than Kirchner, 
the property in tbem was rightly laid in the person it was entrusted to. 
As to the admissibility of the confession in this case, there was no threat 
nor promise, but rather the contrary ; nor was there any inducement 
held out by the detective. 

Habqbave, J., and Faucett, J., concurred. 

Conviction sustained. 



August 29, 



HAMEY V. NELSON. 
Administratrix — Covenant — JRight to renew — Landlord and Tenant. 

Defendant, an administratrix, leased lands of her intestate to the Plain- 
tiff, and covenanted to renew the lease from time to time and for such time as he 
might desire. The Plaintiff demanded an extension for ninety years, which the 
Defendant refused to grant, To a declaration charging the breach of covenant, the 
Defendant pleaded that she was administratrix, that no order was made by a Judge 
of the Supreme Court directing or allowing the letting of the land, and that to the 
PlaintifTs knowledge the Defendant made the covenant as administratrix 

Held (Habobave, J., disaentiente), a bad plea. 

Declaration on a covenant in a lease that if the Plaintiff (the 
lessee) should be desirous of extending the term thereby granted, it 
should be lawful for him so to do, provided he should give to the 
Defendant one calendar month's notice in writing of such intention 
previous to the expiration of the present* demise, and that he should 
thereupon be subject only to the same rent, covenant, and conditions 



(5) 16 Vic. No. 3 :- -Whenever, on 
the trial of any indictment for any 
felony or misdemeanour, there shall 
appear to be any variance between the 
statement in such indictment and the 



offence charged therein it shall be 

lawful for the Court before which the 
trial shall be had, if it shall consider 
such variance not material to the merits 
of the case, and that the defendant can- 



evidence offered in proof thereof not be prejudiced thereby in his defence 

in the name of any person or persons. . on such merits, to order such indictment 

.. ..therein stated or alleged to be the to be amended according to the proof, 

owners of any property, real or personal, <fec. 
which shall form the subject of any ' 
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as therein reserved and contained, and be entitled to a renewal of the 
lease of the said demised premises from time to time and for such j^^^y 
time as he might desire. Averment of due notice of PlaintiflTs de- 
sire to extend the term for a period of ninety years. ' Breach. 

Plea : That previous to the letting in the said declaration alleged the 
Defendant was in possession of the said parcel of land as administratrix 
of the goods, chattels, and effects of one George Nelson, who died intes- 
tate after the passing of the " Real Estate of Intestates Distribution 
Act of 1862,'^ and not otherwise, as the Plaintiff then well knew ; 
and no order had been made previous or subsequent to the said letting 
by any Judge of the Supreme Court, directing or allowing the letting 
of such land; and the said covenant in the said declaration men- 
tioned was entered into by the Defendant as such administratrix and 
not otherwise, as the plaintiff also then well knew. 

Demurrer on the grounds : — 1. That it was not necessary to the 
vaUdity of the said lease that an order of a Judge of the Supreme 
Court, directing or allowing it, should have been made previous or 
subsequent to such lease; 2. That, assuming such order to be neces- 
sary, the Defendant cannot be relieved from liability on her covenant 
by neglecting to make an application for such order. 

M. H, Stephen, in support of the demurrer, was stopped by the 
Court. 

Darky in support of the plea. In the absence of a Judge's order 
sanctioning it, an administratrix is not authorised to make a renewa- 
ble lease as in this case : Williams on Executors (1), citing Bacon's 
Abridgment (2), where it is laid down that " Executors and adminis- 
trators, as they may dispose absolutely of terms for years vested in 
them in right of their testators or intestates, so they may lease the 
same for any fewer number of years.*' The construction of this 
covenant will be different in the case of an administratrix. It cannot 
be supposed to have been in the contemplation of the parties that a 
person in that character should renew for more than a few years. 
The plea shews that this action was improperly brought against the 
Defendant personally. She ought to have been sued as administra- 
trix, and the damages would have come out of the assets of the estate : 
Dowse V, Cox (3). [He also cited Drohan v. Drohan (4).] 

Stephen in reply. The Defendant has not made this lease as ad- 
ministratrix. But even if she had no power to make it, an action 
will still lie against her personally for a breach of her covenant. 

Sjr James Martin, C.J. We have been referred in the argument 

(1) p. 939 ; 7th ed. (8) 8 Bing 20 

(3) Lmmm I., 7. (4) 1 BaU 4 BMttj IM, 
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to a passage in fFilHams an Executors, citing from Bacon's Abrig- 
NiuoN ^^^> f^^ ^^^ purpose of showing that in this case the administratrix 
was not at liberty to make an agreement for the renewal of a lease 
beyond a term equal to that granted by the original lease. It appears 
to me that the passage in Bacon does not bear out the interpretation 
put on it. That passage is in the following terms. [His 
Honor read the extract.] The meaning of that is^ that if 
an executor has a leasehold interest (say a term of ten years)^ 
vested in him^ he may part with it, or any less interest. It has n< 
application to this case, where the administratrix, having the fee, 
makes a covenant for a lease. No authority has been cited in support 
of the argument, but Mr. Darley has argued broadly that under this 
agreement the Plaintiff is not entitled to demand more than a re- 
newal for three years. It can make no difference, for the purposes oi 
this argument, whether the Defendant was administratrix or not ; the 
contract would, it seems to me, have to receive the same interpreta- 
tion. There is nothing in the covenant limiting the term to three 
years ; indeed, the words " and for such time as he may desire " are 
quite inconsistent with the contention that the Plaintiff can only 
demand a renewal for three years. We have not now to inquire whether 
this term is one which the Primary Judge would sanction in a suit for 
specific performance of the covenant, or what would be done if an 
application were made to a Judge, under the 3rd Section of the Act 26, 
Vic. No. 20. We are only called upon to interpret the covenant, and it 
appears to me that under this agreement the Defendant, being bound 
to give a lease in compliance with the Plaintiff's request, made herself 
liable to an action for damages if she did not. On these pleadings 
the Plaintiff shows a clear case of breach of contract. It seems to me 
that the plea is no answer to the action, and that the demurrer should 
be sustained. 

Habqbave, J Everything turns on the construction of the cove- 
nant. And in construing it we must take it all together, not pick out 
bits and neglect the rest. Another thing to be considered is that all 
Courts lean strongly against covenants for renewal. There is no 
getting over that rule — it is too clear. Courts both of law and equity 
give the narrowest possible construction to such covenants. A lessee 
cannot under a covenant for renewal get a fresh term of ninety year 
unless it was in the contemplation of the parties at 'the time the lease 
was made. The notice given to extend the lease was altogether in- 
valid. An extension for ninety years would not be a renewal — a 
renewal only goes to the same period as the original te^n^ The 
Plaintiff might under his covenant have applied for a second term of 
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three years^ but he could not ask for more. That being my con- Hamzt 
Btruction of the covenant ; it follows that, in my opinion, there has n^JJoit. 
been no breach. Again, the plea states that the Defendant was 
acting as administratrix. That strengthens her position. The object 
of the plea, and also the object of the case that Mr. Darley has cited, 
was to show that the Plaintiff can only recover against the assets of 
the intestate, and therefore ought to have sued the Defendant in her 
representative capacity. I think, therefore, that the Defendant is in 
the right. 

Fauc£Tt, J. I am quite of opinion that the demand for a ninety 
years^ term was carrying the covenant to the furthest possible length. 
I also agree that if there were no other words, "renewal" would 
mean the same term. But we must give some meaning to the words 
"for any time he may desire.'' Will one year or two years satisfy 
these words? It seems to me that it must be contended that 
nothing but a renewal for three years — ^neither more nor less — can be 
claimed under this covenant. Mr. Darley admitted that the natural 
meaning of the words taken by themselves was to give a right to 
extend the term for any time, but argued that the introduction into 
the pleadings of the fact that the Defendant was administratrix aids 
(that is to say, alters) the construction. But how are we to say that, 
because the covenant has been made by an administratrix, the words 
must have a different meaning ? If we do not limit them in all cases 
to the exact term of three years, it appears to me that we should not 
limit them to anything short of the interest an administratrix has. 
She has an estate in fee, shorn, it is true, of certain attributes formerly 
attaching to a fee simple-^for instance, the quality of descent to her 
heirs — ^but still an estate in fee. Then it is said that the damages 
would have to come out of the assets of the estate, and that, therefore, 
the Defendant ought not to have been sued personally. I am not at 
all prepared to say that the Plaintiff has brought his action wrongly. 
It may be that the damages may have to come out of the estate, but I 
do not think that is a necessary question for decision. It seems to me 
that if the Defendant wished to get rid of this covenant as unreason- 
able, she should have gone to a Court of Equity. Or it may be if she 
applied to a Judge under the Act, he could give relief. But on the 
pleadings as they stand, it appears that the administratrix has refused 
to grant any term, however small, and has, therefore, clearly broken 
her covenant. 

Judgment for the Plaintiff. 

Attorney for the Plaintiff— ilfcCii//ocA. 

Attorney for the Defendant — J, WiUiameon, 
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S^ftmSer 6. HAYES «. THE LIVBBPOOL AND LONDON AND GLOBE INST7BANGB 
~~ OOMPANY. 

Foiiey oflnwranM — Bight to Sue — Leatee and Agmi, 

A policy of uuraraaoe against fiie issned by the Defendants, stated that the 
Plaintiff had paid the premium " as lessee and agent for J. J.*' The building 
insured was described as ** occupied by the assured." There was nothing further 
in the policy to shew who was meant by " the assured." The Plaintiff had 
signed a proposal in his own name, describing himself as lessee and J. J. as 
owner, which proposal was accepted, and had paid the premium himBelf. 
JETrfi that the Plaintiff might sne the Defendants upon the policy. 

Declabation in assumpsit on a policy of Insurance in the usual 
form against loss or damage by fire, the property insured being a 
flour-mill and certain machinery, stock-in-trade, and flour. 

Plea that the policy (with the exception of the indorsed conditions 
and stipulations which were correctly set out in the declaration) was 
in the words and figures following, that is to say, '^ This policy of 
insurance witnesseth that Mr. G. F. Hayes, of Gundagai, New South 
Wales, as lessee and agent for Mr. John Jenkins, having paid to the 
Liverpool and London and Globe Insurance Company the sum of 
i£40 for insurance against loss or damage by fire (subject to the 
conditions and stipulations indorsed thereon, which constitute the 
basis of this Insurance) of the property hereinafter described to the 
amount hereinafter mentioned, not exceeding upon any one article 
the sum specified on such article, viz. : — 

On the building of the flour-mill occupied by the 
assured, situated on the main Southern Road at 
Spring Flat, near Gundagai, N S. W., built of 
stone, roofed with iron, and detached £1000 

On the following property contained in the above, viz. : — 

On two silk dressing machines equally . . . . 350 

On two smutting machines, equally 100 

On two separating machines, equally 50 

On stock* in-trade of wheat and flour . . . . 500 

£2000 

the two directors of the said Company whose names are herein 
subscribed, do for, and on behalf of the said Company, hereby agree 
that from the 27th day of February, 1878, until the 27th day of 
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February, 1879, and for so long afterwards as the said assured, his Hatxs 
heirs, executors, or administrators, shall from time to time pay or m^ ltvkr. 
cause to be paid the sum of £40 to the said Company, or to the pool and 
known agents thereof, on or before the commencement of each and(ji^^^ijj^ 
every succeeding year and the board of directors shall accept the R^nce Co. 
same, the funds and property of the said Company shall (subject to 
the conditions and stipulations aforesaid) be subject and liable to pay, 
reinstate, or make good to the said assured, his heirs, executors, or 
administrators, such loss or damage as shall be occasioned by fire to 
the property hereby insured, not exceeding in each case the sum 
or sums hereinbefore specified against each property; provided 
always, &c/' 

Replication, that the policy in the declaration and in the plea 
mentioned was one and the same policy, and was by deed executed 
under the hands and seals of two of the directors of the Defendants, 
having power to bind the Defendants thereby. 

Cross demurrers. 

At the trial of the issues of fact, a verdict went for the Plaintiff. 
The Defendants, besides the plea set out above, had pleaded non 
assumpsit to the declaration, and the policy put in evidence at the 
trial turned out to be a deed under the hands and seals of two of the 
directors. A rule nisi was moved for, substantially on the grounds 
that the Defendants were entitled to succeed on the issue of non 
assumpsit, as the contract was under seal ; and that the policy was 
made, not with Hayes, but Jenkins, and that Jenkins was the only 
person who could sue. 

M. H. Stephen for the Defendants moves for a rule. It is quite 
clear that Jenkins can sue. Browning v, the Provincial Insurance 
Company of Canada (1) shows that even if the principal is not named 
in the poUcy he may sue, but if he is named he is the only person 
who can sue. The word *' lessee^' cannot control the word " agent,'* 
and it is clear law that the agent cannot sue on a contract made by 
him expressly as agent for a known principal : Fairlie v. Fenton (2) ; 
Paice V, Walker (3) ; Gatt v, Wharton (4). As. to the other point, 
tbe Plaintifi^ sets out a simple contract in his declaration ; the policy 
pnt in was a document under seal ; therefore the Defendants were 
entitled to succeed under the plea of non assumpsit. [Sir James 
Martin, C.J., referred to Gray v. Raper (5) ; and Lennard v. 
Robinson (6).] 

(1) L. R. 6 P. C, 263. (4) L. R. 1 Ex. Div.. 367. 

(2) L. R. 5 Ex., 169. (6) L. R. 1 C. P., 694. 

(3) L. R. 5 Ex., 173. (6) 5 E. cfe B., 125, 
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Hatis Sib James Martin, G.J. (after stating the facts) A rale nisi is 

Ths Livbr. moved for on four grounds. The third and fourth are intended to 

POOL AND YBiBe oue Doiut only, viz. : — ^What is the proper construction of the 
London and , . •^. ... 

Olobb Insu- policy of insurance in question in this case ? The second ground is 

RANGE Ck). ^ technical one — that the declaration is in assumpsit, that the policy is 

under seal, and that the Defendant must succeed under the plea of 

non assumpsit. I think that is so, but it seems to me that it is our 

duty to direct an amendment, so that the declaration may be altered 

to meet the facts. Such an amendment cannot prejudice anyone, as 

the parties evidently came into Court prepared to deal with the case 

on its merits. 

This leaves the main point still to be determined — whether the 
contract was with Plaintiff or with Jenkins. A number of cases has 
been referred to. It is difficult to reconcile all the expressions in 
them with each other, but one principle seems to underlie them all, 
viz., that in considering who is the proper party to sue on such 
contracts as the present, the Court will look to the intention of the 
parties as appearing from the contract itself. Here was a proposal 
by a lessee in his own name. He referred to no principal, but was 
evidently acting as principal himself. He describes Jenkins as the 
owner of the property to be insured, and himself as tenant. That 
proposal was accepted, and the Defendants afterwards, by two of their 
directors, issue this policy. The question is whether this policy was 
made with Jenkins or Hayes. It speaks of the occupant (who of 
course would be the lessee) as '^ the assured.**^ It appears to me that 
the words *'as lessee and agent for John Jenkins^' must not be 
regarded as showing that the Plaintiff made the contract for Jenkins, 
but as mere words of description. The Plaintiff was the lessee, and 
in a certain sense he was an agent. Under these circumstances the 
action was rightly brought by the Plaintiff, and this rule ought to be 
refused. 

Habgbave, J. With regard to the first point — ^that the Plaintiff 
is wrong in suing in assumpsit. I do not see at all why assumpsit 
should not lie. At any rate the Court can easily get out of any 
difficulty in the matter by amending, so as to meet the merits of the 
case. 

As to the construction of the policy, it seems to me that this is 
plainly a policy on which Hayes at any rate can sue, whether Jenkins 
can or not. It can only be made a contract with Jenkins by striking 
out the words " occupied by the assured.'' 
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Sir W. Manning^ J. I am not prepared to say without bearing Hatis 
more argument that the pleading was wrong. At the same time it xhs Levbb- 
does not matter^ for this is a case in which the Court would be «>ol aito 
justified in amending. With regard to the main point, even granting Globs Insu- 
for the purpose of argument that if the contract was in the name of *^^ ^• 
Hayes, and Jenkins was shown to be an undisclosed principal, 
Jenkins could sue (which I doubt extremely), still the basis is wanting 
here. The contract was complete by parol before the sealed document 
was executed. There was an application, an acceptance of the pro- 
posal, and a payment of the premium by Hayes. The Defendants 
might have been compelled to grant a policy to Hayes in his own 
name. In construing this policy we have a right to attach as much 
importance to the word " lessee" as to " agent." At best there is only 
an ambiguity, and we must look at the other words to explain it. 
The occupant is stated to be ''the assured." Hayes was bound 
under any circumstances to state in his proposal the nature of his 
interest and the occupation as being facts material to the risk. 
Whether he was applying as agent for Jenkins or in his own right 
he would have to state that he was lessee, and that the premises were 
in his occupation. It seems to me that this document is incompar- 
ably more a contract with Hayes than with Jenkins. 

Rule re/used. 

The demurrer came on for argument. Stptember 5. 

Darley {Butler , Q,C,, with him) appeared for' the Plaintiff. M, 
H. Stephen (Davis with him) for the Defendants. 

The arguments and judgments were substantially the same as on 
the motion for a rule. 

Feb Curiam — ^The plea is bad. 

Judgment /or the Plaintiff. 

Attorney for the Plaintiff — W. Russell. 

Attorney for the Defendants — /. Norton. 
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S$pt$mb€r 5. GBBEN «. BUBBOWa 

woman^FroUdion orAr—** CotUraet rOatiMg to nal uttUi*— 22 Vie. No. 6 f . 4. 



G., a married woman holding a protection order nnder the Act 22 Vio. No. 6 b. 4, 
levied a plaint in the Distriot Court for breach of a warranty of title on the sale of 
the lease, license, and goodwill, fomitnre, <fco., of a public house. Objection was 
taken that this was a contract relating to real estate. 

Seld (Habobate, J., diatontiente), that G. was entitled to maintain the action. 

Appeal from the Metropolitan District Court holdea at Sydney. 
The following was the case stated : — 

This is an action brought to recover the Sum of £150, for that 
Elizabeth Green, by John Shepherd her attorney, sues the Defendants 
for that the Defendants, by warranting that they then had the lawful 
right and title to sell the lease, license, goodwill, furniture, and chat- 
tels in and about the Greenwich Pier Hotel, sold the same to the 
Plaintiff; yet the Defendants had not the lawful right and title 
to sell or dispose of the said lease, license, goodwill, furniture, and 
chattels as aforesaid; whereby the Plaintiff was afterwards evicted 
from the said Greenwich Pier Hotel by Robert Cook, who had the 
lawful right and title thereto ; and the Plaintiff lost the benefit of the 
said lease and the price which she paid the Defendants for the same; 
and for money received by the Defendants for the use of the Plaintiff. 

The action came on for hearing on the 8th of March last before 
his Honor Judge Wilkinson. 

No evidence was given, nor was a verdict asked for on the common 
money count, and the only ground on which the Plaintiff asked for a 
verdict was in respect of the sale of the lease. 

His Honor, upon hearing evidence on both sides, was of opinion 
that the Plaintiff was entitled to recover, and would have given a 
verdict for £50, were it not for the following circumstances :— 

It appeared during the progress of the case that the Plaintiff was 
married and was separated from her husband, and that she held an 
order duly made by a Judge of the Supreme Court under and within 
the provisions of the 4th Section of the Act 22 Vic. No. 6. 

An objection was made by Defendants' counsel that the Plaintiff, 
being a married woman holding the said order, could not maintain 
this action, on the grounds that the contract related to real estate. 

The learned Judge upheld the objection and by consent non suited 
the Plaintiff, subject to an appeal to the Supreme Court; but 
assessed damages at £50, for which amount it was agreed that a 
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verdict should be entered for the Plaintiff^ in case the said non-suit 
should be set aside by the Supreme Court. 

The question for the determination of the Supreme Court is 
whether under the circumstances the Plaintiff, as such married 
woman, could maintain the action. 

Simpson, for the Plaintiff, in support of the appeal. A lease, being 
personal property, is protected by the 4th section of the Act (1). The 
limited construction contended for would deprive a deserted married 
woman of the means of subsistence. If she rented a house and was 
turned out next day by the landlord she would be entirely without 
remedy. Ramsden v. Brearley (2) shews that the English Courts 
have adopted with reference to the analogous statute in England a 
large and liberal construction. There it was held that a married 
woman, deserted by her husband, who had obtained a protection 
order could maintain an action in her own name for libel. 

Sir George Innes for the Defendants. The question simply is 
whether a contract for a lease is a contract relating to real estate. 
There are no authorities directly in point, for the decisions on the 
fourth section of the Statute of Frauds have no application. The 
word there is "land'' and not "real estate." But what is a term of 
years ? It is defined by Mr. Joshua Williams (3) to be " A personal 
interest in real estate." Leaseholds too are spoken of as " chattels 
real." [Sir W. Manning, J. Your contention then is that although, 
if the Plaintiff had acquired the lease, it would have been protected as 
personal property, yet that if there was only an agreement for the 
lease, it could not be enforced.] We say that the policy of the Act is 
only to protect a woman in the possession of moveable property, and 
to prevent her husband from coming down and making away with 
property with which she may be earning a living. 

Sir James Martin, C.J. This case is not free from doubt. 
The Plaintiff, a married woman having a protection order, made a 



Qkems 
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22 Vic. No. 6, s. 4 : — A wife deserted 
by her hnsband may at any time after 
such desertion apply ex parte to the 
Supreme Court, or any Jndge thereof, 
for an order to protect any personal pro- 
perty which she may acquire after such 
desertion, against her husband or his 
creditors or any person claiming under 

him; and such order shaU 

have the effect of protecting all personal 
property acquired by such wife at any 



time after such desertion from her hus- 
band and his creditors and aU persons 
claiming under him; and while such 
order shaU continue in force, such wife 
shall with respect to such personal pro- 
perty as aforesaid, and to aU contracts 
in reference thereto, and to aU other 
contracts entered into by her after the 
making of such order and not relating 
to real estate, be regarded in all respects 
as A feme sole. 
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Gmeik contract for the purchase of a leasehold interest in a publicbouse and 
BuBBows. ^^^^ goods on the premises. She went into possession and was 
afterwards evicted by a person having the title. Thereupon she 
brought an action against the Defendants on their warranty. The 
Judge found in her favour as to the breach of warranty and assessed 
the damages at £50; but thought that she could not maintain the 
action^ as the contract related to real estate^ and non suited her. 

Upon the whole I think the non suit was wrong. There is no 
doubt at all that a leasehold interest in land is personal property 
Mr. Joshua Williams, a high authority, only states what has generally 
been understood to be the law, when he says (4) : — " The interest 
which the lessee, or person who has taken the lease, possesses, 
is not his real, but his personal property ; it is but a chattel, though 
the rent may be only nominal, and the term ninety or even a thou- 
sand years.'' What is protected by this Act is a woman's personal 
property. If a leasehold interest was acquired by the Plaintiff 
under this agreement, she acquired personal property, and section 4 
puts her in the position of a feme sole with reference to contracts 
relaling to such personal property. This contract would have been 
one relating to personal property, and it would follow logically that 
she would be entitled to sue. But even supposing that she did not 
acquire the leasehold interest under that contract, I am still of 
opinion that it was not a contract relating to real estate. It related 
to land, but not to real estate. In a will the words " real estate ** 
would not carry leaseholds. I think, therefore, that the Judge was 
wrong in non suiting, and that a verdict should be entered for the 
Plaintiff. 

Habgbave, J. The object of the Deserted Wives and Children 
Act was to protect the personal property acquired by the wife. It is 
clearly directed against the claims of the husband or his creditors to 
property that he could seize and carry away. But leaseholds stand 
altogether on a different footing. From the time of Lord Coke down 
to the present day a leasehold interest has been considered real estate. 
It is real property to all intents and purposes, the term '^ real " being 
used to distinguish it from personal or moveable property that may 
be carried about. There is nothing in this Act to show that it was 
intended to fundamentally change the law of real property, by which 
a married woman cannot deal, at all with land (whatever estate 
she holds) without her husband's concurrence. It was not intended, 
and it would be a most dangerous construction to adopt, for it 

(4) Beal Property p. 8 ; 8th ed. 
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would introduce no end of confusion into titles. Every one knows C^bbbi 
that the constant practice is for a married woman^ who has been Bxtbbows. 
deserted, to take a lease in the name of a friend as trustee. Then 
there is a proper person to enter into the covenants. Otherwise, the 
landlord would have no redress on her covenants, and all mutuality 
would be destroyed. It is quite clear to me that the District Court 
Judge was right. 

Sib W. Manning, J. I have some doubts, but the preponderance 
of my opinion is in favour of the conclusions of his Honor the Chief 
Justice. We ought to give this Act a liberal construction in favour 
of the persons to be benefited by it, both by analogy to the English 
decisions, and also on the general principle that remedial Statutes 
ought to be construed liberally. If a lease is not protected by the 
Act, the husband could come at any time and turn the wife out of 
doors. It would be safer to hold that anything so foreign to the 
general scope and intention of the Act was not intended by the 
Legislature. It is true that personal property sometimes means 
moveable property, but here I am inclined to take a wider view of 
the words. On the whole, I think that as an interest was acquired 
here, and the action was only brought on a breach of warranty, what- 
ever may be the meaning of the words '' relating to real estate,^' the 
Court had jurisdiction to entertain this action. 

Verdict entered for the Plaintiff for jE30. 
Each party to pay his own costs of the 
appeal. 

Attorney for Plaintiff — Shepherd. 
Attorney for Defendants — Ashdotvn. 



Ex Pabtb GILLES. 8^)tember 3. 

TnsolveHcy — BsleoM at Firtt Meettng — 5 Vie, No. 17 «. 84. 

In an insolyent estate where the assets do not exceed £100, an ofiFer of oomposi- 
tion may be made at the first meeting, and the estate may be released from seqnes- 
tration without calling second or third meetings. 

Appeal from an order of the Chief Commissioner discharging a 
rale to set aside the order releasing the estate of Benjamin Braun 
from sequestration. 

Barley for the Appellants (proved creditors in the estate). The 
86th section of the Insolvency Act regulates the preliminary pro- 
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ExPABTs ceedings which the insolvent must adopt before his estate can be 
OxLLEs. released. It prescribes that the offer of composition must be made 
at the third meeting of creditors. In this estate there was no 
third meeting at all, and our contention is that the order releasing 
the estate was made without jurisdiction. The whole question in 
this case will turn on the construction of the 34th section. That 
section, after providing that the Chief Commissioner may, if the 
assets of the insolvent do not exceed £100, hold only one meeting 
of creditors, goes on to enact that ''at the said first meeting 
the said Commissioner shall execute all the powers and authority 
which may be executed by him at any meeting of creditors under the 
provisions of this Act, and shall also do and perform thereat all 
matters and things required for the final settlement of the said estate; 
and the majority of the creditors present at such meeting shall then 
determine what part of the wearing apparel, bedding, household 
furniture, and tools of trade of the insolvent shall be excepted from 
the sale of his moveable property, and shall be allowed to him ; and 
shall also give to the said trustees or trustee such directions as to the 
management of the said estate as to them shall seem fit ; and no 
other meeting shall thereafter be holden, unless, upon cause shown, 
the said Commissioner shall think fit to order the same/' But no 
power is given to release the estate. Here a proposition for composition 
was made at the first meeting, the assets appearing to be less than 
£100, and the proposition being accepted at that meeting, the 
Commissioner made the order of release. [Sir James Martin, C.J. 
That has been the uniform practice ever since the Act passed. I do 
not think there has been any decision of this Court on the point.] 
The Insolvency Court cannot make a practice contrary to an Act of 
Parliament. Though the practice of a Court ordinarily binds that 
Court, it cannot repeal or add to a Statute. Broom^s Legal Maanms 
(1) ; Sandon v. Procter (2) ; Bradley v. WatLghbird (3). [Sir James 
Martin, C.J., refers to Doe d Ottley v. Manning (4).] ^ There there 
had been previous decisions of the Court, confirming the practice — here 
there have been none at all. [Str George Innes refers to Insolvency 
ofAUgeo (6).] At one time in England it was necessary in order to 
annul the fiat to get the consent of all the creditors who had proved: 
Ex parte Duckworth (6) ; Ex parte Hall (7). Then came Acts of 

(1) p. 133. (5) Sup. Ct. 1847— not reported. 

(2) 7 B. & C, 806. (6) 16 Ves. 416. 

(3) 11 M. <& W.» 455. (7) 3 Dea. & Oh., 449. 

(4) 9 East., 59, 
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Parliament (of which the first was the 3 Geo. IV c. 16, s. 133), en- Ex pabtb 
abling the majority to bind the minority. That is an extraordinary 
power given by statute, and the requirements of the statute must 
be strictly complied with. The Act 3 Geo. IV c. 16, was followed in 
our Insolvency Act. The words of s. 86 are express — " at the third 
meeting.^' [Sir James Mabtin, C.J. May not these words be 
read ^^ at the third meeting or at the one meeting at which the same 
things can be done as at a third meeting V* Faucett, J. How can 
s. 86 have reference to an estate under i£100 at all ?'^] We say it 
cannot and that it never was intended that the provisions of s. 86 
should apply at all to single meeting estates. If cause had been shown 
the Commissioner might under s. 34 have directed that second and 
third meetings should be held. Then the Insolvent might have 
brought himself within the Act. 

Sir George Junes, who appeared for the Insolvent, was not called 
upon. 

Sir James Martin, G.J. In the estate of Benjamin Braun, an 
insolvent, the Chief Commissioner, — the assets not being above ^100 
— ^took the steps specified in the Act, 5 Vic. No. 17, s. 34, for tbe 
purpose of finally administering the estate at a single meeting. At 
that meeting a proposition was made for a composition, and all the 
things required to be done by s. 86 of the same Act were done. 
Afterwards an application was made to the Chief Commissioner, who 
now has the powers of the Court, to release the estate from seques- 
tration, and he made the order asked for. Then certain creditors 
applied to the Chief Commissioner to rescind his own order, and he 
granted a rule nisi for the purpose of having the matter argued, 
which rule he afterwards discharged. Now an application is made to 
this Court by way of appeal from the Commissioner's decision, to 
reverse that decision on the ground substantially that the Act does 
not permit the proceedings which have been taken in this estate. 

The question is not altogether free from difficulty. The Legis- . 

lature has not used very clear language; but, on the whole, I am of 
opinion that his Honor, the Chief Commissioner, took the right view. 
We have been informed, and indeed we know, that it has been the 
uniform practice ever since the passing of the Act^ where the assets 
in an estate were not more than £100, for the release to take place 
after one meeting. The Chief Commissioner has stated that there 
have been hundreds of such cases. I should not have thought that 
there would have been so many; still they must have been numerous. 
Whether in any of these cases the judgment of this Court was 
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Ex, PARTS invoked, I am not aware ; 1 do not myself remember any such 
QiLLES. application, and none is reported. Although there is always a pre- 
sumption in favour of an established practice ; still it seems to me 
that we should not be justified, in the absence of one or more 
decisions of the Court to that effect, in holding the release valid, on 
the ground merely that it is sanctioned by the uniform course of 
practice for so many years. 

No doubt section 86 provides that the offer of composition must 
be made at the third meeting. In order to ascertain what can be 
done at the meeting — what the significance of it is — ^we must refer to 
section 77, which states the purposes for which the third meeting is 
to be called. But by section 34, the things which are required by 
section 77 to be done at the third meeting, and for the doing of 
which that meeting is to be held, are directed to be done at the one 
meeting. Everything is the same except receiving the report, which 
would, of course, be unnecessary, as the report is only intended to let 
the creditors know what has taken place at the first and second 
meetings. But the essential things to be done at the third meeting 
may in the case of an estate under £100 be done at the single 
meeting. It is after the doing of these things that the offer of com- 
position may be made. I read the words, '^ at the third meeting," 
as meaning at the meeting at which the things hereinbefore men- 
tioned may be done. This being so, I think the release was properly 
made. 

Hargbave, J. I concur on the question of the construction of 
the Act. All statutes should be construed reasonably ; and it seems 
to me that the reasonable construction of this statute is, that all the 
sections from 34 to 86 deal with estates over £100 ; section 86, it 
appears to me, deals with all estates under the Act. It is impossible 
to contend that these small estates are not to be released at all; but 
we are either driven to this absurd conclusion, or must hold that the 
Commissioner must call two formal meetings, at which nothing at all 
can be done, merely to comply with section 86, before he can 
make an order for releasing the estate. But it is not only an absurd 
construction, but one which is most dangerous and deleterious. In the 
construction of any Act of Parliament affecting the devolution of 
property, the Court is always very careful to avoid shaking any 
established practice. Here have these releases been granted in this 
way for over thirty-seven years without objection. And if we now 
say that they are all nullities, what becomes of many of the titles in 
this Colony ? Why, they would be all adrift. I am quite certain 
that the Chief Commissioner was perfectly right. 
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Faucett, J. I am of the same opinion. I wonid draw attention Bx parte 
to some words of section 84, which have not received the notice they . ^^"''*- 
deserve. By that section, all that can be done at any meeting may 
be done at the single meeting. '^The said Commissioner shall 
execute all the powers and authority which may be executed by him 
at any meeting of creditors under the provisions of this Act, and shall 
also do and perform thereat all matters and things required to be done 
for the final settlement of the said estate.'' Do not these words include 
the things required by section 86 to be done ? Still I do not rely 
on these words but prefer to base my judgment on the general con- 
struction put upon the section by their Honors. 

Appeal dismissed with costs. 
Attorney for Appellants — D. L. Levy. 
Attorney for Insolvent — Ashdown. 



BIGEETSON v. BAKBOUB. Septmber 18. 

Crown Lands Aets^Prs-trnptive Zeat&a—Jury^Tlaintff titling at ReviHng Juttie$^ 

Mittrial, 

PlaintifF, a pastoral tenant of the Grown in the D. circtdt, attended as a justice 
of the peace at the Conrt of Petty Sessions held at D. for the revision of the joiy 
list. At that time, and preTiously, he had been preparing for an action by reqnir- 
ing persons in his employ to take notes of the Defendant's trespasses. Shortly after 
the revision of the lists this action was commenced. At the revision, fifty-two 
names were struck off the list of special jurors. It was alleged that many of those 
whose names were struck out possessed the necessary qualifications, and that the 
only reason for disqualifying them was that they belonged to the same class as the 
Defendant (free-selectors) and had strongly supported him as a candidate for Par- 
liament in opposition to the squatters in the district. The justices, however, denied 
the motives ascribed to them, and stated that the names had been inserted in the 
list in error the year before and were only removed because the persons did not 
possess the necessary qualifications. 

Upon motion for a new trial (the trial having taken place before a jury summoned 
rom the above list, and a verdict having passed for the Plaintiff with £280 damages) , 
held per Sib James Mabtin, C.J., and Sib W. Manning, J., that, though the Defen- 
dant was not entitled, as a matter of right, to a new trial, yet, with a view to the 
purity of the administration of justice, the Court ought, in the exercise of its dis- 
cretion, to grant one in this case upon all the issues in which the property in the 
land was in dispute, but not on an issue of damages ultra where the right of pro- 
perty and the fact of trespass were undisputed. 
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Bxoxmoir Ar EUmb^tb, J. The trial wm altogether Toid and the Defendant can elaim a 

V' new trial as of right. 

JSUiBOUB. ^|. ^jjg trial, certain applioations for pre-emptive leases by persons under whom 
the Defendant claimed were tendered in eyidence. The description in the first was 
as follows: — ** Extent 960 acres, unoccupied Crown Lands at the rear and adjoining 
Beserve llo. 117» and also adjoining the western boundary of my selection." In 
each of the others the description was : — ** Extent 960 acres, unoccupied Crown 
Lands at the rear and also adjoining the western boundary of my selection.** The 
Chief Justice rejected the evidence, on the ground that the descriptions were void 
for uncertainty, and that the applications ought to have stated that the land was 
applied for in a rectangular form. 

Seldt per Harobave and Sib W. Manning, J.J., that the applications should have 
been admitted in evidence. 

Per Sib James Mabtin, C.J., contra, that the rejection of the evidence was imma- 
terial, inasmuch as the provisions of the Crown Lands Occupation Act, cancelling 
a pastoral lease to the extent of three times the area of a conditional purchase, but 
not fixing the limits of the area to be cancelled, conferred no privilege on the selec- 
tor, the Legislature not having pointed out the way in which the privilege could be 
legally exercised. 

Per Sib W. Manning, J. The cancellation is only for the purpose of getting rid 
of the rights of the pastoral tenant, and confers no right on the selector until the 
land has been surveyed and the boundaries approved by the Government. 

This was an action of trespass tried before his Honor the Chief 
Justice and a special jury of twelve, at Deniliquin, last April. A 
verdict was returned for the Plaintiff, with damages £300. The 
land on which the alleged trespasses were committed formed part of 
the Gornalla run, at the junction of the Murray and Edwards rivers. 
The Defendant pleaded as to part of the land conditional purchase; 
as to other part, pre-emptive leases; and as to the residue^ paid 
money into Court. Last June the Court granted the Defendant a 
rule nisi calling upon the Plaintiff to show cause why the damages 
should not be reduced, or why the verdict found for the Plaintiff in 
respect of the trespasses upon the pre-emptive leases should not be set 
aside, or the damages as to the trespasses on the pre-emptive leases re- 
duced by £^00; or why the verdict for the Plaintiff should not be set 
aside on the grounds — (1) That his Honor was in error in holding 
that the several applications for pre-emptive leases made by the 
holders of the different conditional purchases, under which the 
Defendant justified, were bad for uncertainty. (2) That his Honor 
was in error in holding that under the Crown Lands Alienation Act, 
1861, and the regulations thereunder, an application for a pre-emptive 
lease was necessary. (3) That his Honor was in error in holding that 
such applications for pre-emptive leases must state that the land is ap- 
plied for in a rectangular form. (4) That his Honor was in error in 
excluding evidence of the surveying of the pre-emptive leases^ their 



YOL. I. COMMON LAW. 195 

occupation by the several applicants^ of the fact that they were duly Ricketson 
gazetted in accordance with the provisions of the Occupation Act of bj^^^r 
1861^ and that the several applicants had paid rent in respect of the 
pre-emptive leases^ which had been accepted by the Government from 
the date of the applications up to the present time. And also in 
excluding as evidence the public map of the county in which the pre- 
emptive leases were situated^ kept in the office of the Surveyor- 
General^ and produced at the trial from the Surveyor-GeneraPs 
office, showing that the said pre-emptive leases had been delineated 
thereon, and also charts of the pre-emptive leases with the Gazette 
notices attached from the Surveyor-General^s department, md pro- 
duced from the office of the local land agent, all which evidence was 
tendered on behalf of the Defendant. (5) That the Plaintiff, fully in- 
tending and for a long time before preparing to bring the present 
action, and intending to prosecute the action during the present year 
at a Circuit Court to be holden at Deniliquin, and with knowledge 
that the persons to be settled upon the jury list would be the persons 
from whom the jury would be chosen to try his case, sat upon the Bench 
as a justice of the peace, at a Court held at Deniliquin for the revision of 
the list of persons to serve as jurors at the Circuit Court to be holden 
at Deniliquin in the present year, and took part in the proceedings of 
such Court and in the revision of the list. 

In support of the last ground, affidavits were filed. From 
them it appeared that immediately before being called upon to strike 
the jury, and after the Plaintiff's counsel had struck off six names, the 
Defendant's counsel challenged the array on the ground that the 
Plaintiff had been upon the bench and took an active part as a justice 
of the peace in the revision court at which the Deniliquin jury list for 
1878 was revised and settled, and from which the jurors then about 
to try the case had been summoned ; and that the jury were impro- 
perly summoned by the sheriff. The objections were overruled. 
The Revision Court at Deniliquin sat on the 11th December, 1877, 
and the writ was issued on the 3rd January last. For many months 
prior to December, the Plaintiff had been preparing, by taking 
accurate notes of the trespasses complained of, to bring an action of 
trespass against the Defendant. The revision of the jury list was 
made at the Court of Petty Sessions at Deniliquin, before the 
following magistrates : — Robert Patterson, squatter ; Alexander 
Wilson, squatter ; William Bell, squatter ; Frederick Langloh Parker, 
squatter ; aad Henry Ricketson (the Plaintiff(, squatter. The De- 
fendant was a member of the Legislative Assembly for the district of 
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RicKiTBON the Murray, and was supposed to represent the free selectors of the 
Babboub. constituency, between whom and the squatters much ill-feeling was 
said to exist. The qualifications set after fifty-two of the names on 
the jury list were struck out, so as to prevent their being put upon 
the list of special jurors by the sheriff. It was imputed that those 
persons whose names had been so dealt with were opposed politically 
and otherwise to the Plaintiff, and that they had been struck out at 
his instance. Many of those whose qualifications had been struck 
out by the revising justices stated on affidavit that they were possessed 
of the qualifications. From the affidavits in opposition, it appeared 
that the Clerk of Petty Sessions duly summoned all the magistrates 
of the district to attend the Revision Court : and onlv those above- 
mentioned attended. The Plaintiff, though on the Bench, took no 
active part in the duty of revising, and did not in any manner interfere 
or attempt to influence the others ; all imputations of wrong motives 
were denied emphatically. In 1877, by a mistake of the Justices, 
many persons were returned as possessing the necessary qualification 
of special jurors who were not properly qualified; that mistake was 
corrected when the list for 1878 was being revised, and so names to 
the number of fifty-two were removed from the special jury list. The 
Justices composing the Revision Court denied all imputation of par- 
tiality. The names were removed solely on the ground that the 
persons were not believed to possess the required qualifications. 

Davis and Pilcher for the Defendant, in support of the rule, re- 
ferred to the provisions of the Jury Act (11 Vic. No. 20) and the 
Amendment Act (40 Vic. No. 6). Here the Justices without hearing 
any evidence, strike out fifty-two names from the Special Jury List. 
[Sir Jambs Martin, C.J. Can the Justices take evidence f Sup- 
pose the list contained five hundred names it would be extremely 
inconvenient to examine witnesses about each of them.] The Justices 
sit in a Court of Petty Sessions and therefore have power to take 
evidence. They made a mistake in striking out these jurors, as it is 
sworn they possess the necessary qualifications. The Court will 
therefore interfere and grant a new trial. At any rate Ricketson was 
in a different position from the other Justices. He was a litigant 
preparing for an action. Within a fortnight after his sitting on the 
revision, he issued the writ against the Defendant. 

As to the other point, if the applications for the preleases had been 
admitted we were prepared to go on and prove occupation, survey by 
the authority of the Government, and payment of rent. It may be 
that the cancellation does not operate on any particular area of land 
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until the boundaries have been fixed, but we were stopped in limine Riokbtsok 
Arom showing that the position of the land was afterwards duly BABBotB. 
marked. The description was sufficient to guide the Government in 
marking the land applied for^ and that is all that is necessary. 
There is nothing in the Act requiring a written application at all^ nor 
any stipulation that the land shall be applied for in rectangular form. 

Butler J Q.C, M. H, Stephen, Barley and Couits, for the Plaintiff's 
show cause. The Justices sitting in Petty Sessions for revising 
the jury lists are not a Court of record : Eof parte Cory (1). They 
have no power to summon witnesses^ administer an oath, or do any 
other act necessary for the examination of witnesses. It cannot be 
said that if some names were struck out by mistake that would vitiate 
the panel. (yConnell and others v. The Queen (2) deals with the 
question of challenges to the array. Here the objection was made 
too late^ as the Plaintiff had struck his names and the challenge was 
not to the whole panel. All the grounds of challenge to the array 
are set out in the notes to BrunskUl v. Giles (3)^ but there is none at 
all applicable to this case. R. v. Edmunds (4) lays down the whole 
law and practice with reference to challenges to the array. Assuming 
that the jury was improperly constituted, the Defendant has mistaken 
his remedy. He ought to have applied for a venire de novo, and not 
for a new trial. Williams v. The Great Western Railway Company 
(5) is a case in point. That shows that this objection is too late on a 
motion for a new trial. The parties cannot lie by and take their 
chance of a verdict, and when the verdict goes against them, object 
to the constitution of the jury. Then it is said that the Plaintiff 
misconducted himself. But there is no ground for such an impu- 
tation. He was merely performing his duties as a Justice of the 
Peace. All the Justices were summoned, and if none but squatters 
attended, that was the fault of those who stayed away. The Plaintiff 
took no active part in the proceedings, and did not influence the 
other Justices. Perhaps as a matter of rigid propriety he ought not 
to have sat, but the Court is not now dealing with a question of 
manners. It is incorrect to say that he was actmg as judge in his own 
cause, for there was no cause then in existence. 

As to the other points. Sections 12 and 18 of the Occupation Act, 
so far as they purport to cancel pastoral leases, have no meaning and 
cannot be applied. They are incapable of any rational construction and 

(1) 3 S. C. R. 307. (4) 4 B. and A. 471. 

(2) 11 cl and F. 249 (5) 3 H. and N. 869. 

(3) 2 M. and So. 41. 
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B^KXTBoir the Court will act with reference to them as was done in Green v, 
Babboub. ^ood (6) . Unless something definite is cancelled, the cancellation goes 
for nothing. It is not stated in which direction the land is to be can- 
celled, N., S., E., or W. of the selection. How then can the area 
possibly be determined? It is then said that regulations exist. 
They are tUtra vires and assume to legislate instead of carrying 
out the provisions of the Act. But assuming that the Act and 
regulations enable a selector to acquire a pre-emptive lease, he must 
describe it in his application in some definite terms. Beards v, 
Cornell (7) shews that the description cannot be helped by any subse- 
quent acts. The description must be sufficiently certain in itself. 
" At the rear and adjoining my western boundary" means nothing. 
If the description can be fitted to two pieces of land it goes for 
nothing: Martin v. Baker (8). 

Davis in reply. It is said that this application ought to have been 
for a venire de novo. There has been no such thing in this colony 
since the Common Law Procedure Act. That we are technically right 
in asking that the verdict may be set aside and a new trial granted, 
appears from Williams v. The Great Western Railway Co., which was 
relied on by the other side. As to the pre-leases, it is said that the 
18th Section ot the Occupation Act is inoperative, as it can have 
no meaning. The meaning is that the sale cancels beforehand all that 
is taken up afterwards. The cancellation has relation back in the 
same manner as letters of administration. The cancellation begins at 
the time of sale, but what is cancelled cannot be determined until the 
land is taken up and held. Then the inchoate right is perfected. As 
to the legality of the regulations, Blackwood v. The London Chartered 
Bank (9) is an authority in our favour. 

Sir James Martin, C.J. In this case the Plaintiff brought an 
action for trespass by the Defendant on some 11,000 or 12,000 acres 
of land held by the Plaintiff as a squatting run, bounded on one side 
by the river Murray. The Defendant, as to a portion of that area, 
admitted the trespasses, and paid £20 into Court as sufficient to 
compensate for the damage. As to the other portions of the tres- 
. pass there were several pleas substantially setting out conditional 
purchases in Defendant's own name or in the names of other per- 
sons, the obtaining, in right of those conditional purchases, of an 
area of three times the amount for grazing over, and an occupancy 
of such area, either in his own right as the original free-selector, or 

(6) 7 Q. B. 178. (8) Knox, 418. 

••• (7) S. M. H., June 5, 1876 ; Sup. Ct. (9) L. R. 6 P. C. 92 
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by the permission of the other persons who had that right. Sab* Biokxtsoh 
stantially in reference to all the land set out in the Plaintiff's babsoub. 
plan^ except that for which £20 was paid into Courts the defence was 
that the Defendant did what he was entitled to, becaase that land 
formed a portion of a series of what are popularly termed grazing 
rights. The jury gave a verdict for the Plaintiff, with damages 
d£280, over and above the j£20 paid into Court, and, in answer to 
questions put to them, they said that iE200 of those damages were 
awarded by them in reference to this grazing right area, which 
would leave £80 over and above the £20 paid into Court for 
damages in respect of land admitted to be the Plaintiff's. At the 
trial there was a great deal of conflicting evidence about the tres- 
passes. Several witnesses were called on each side. Three were 
called for the Plaintiff, one of whom was general overseer, another a 
stockman, and the other a person in the Plaintiff's employment. 
They were called to prove trespasses on particular dates, and it came 
out that they had taken notes of the trespasses, and the taking of 
these notes extended as far back as some time in 1876, and memo- 
randa were taken by them at various periods from that time up to 
the commencement of the action. 

A rule nisi was obtained to set the verdict aside, and for a new 
trial, on various grounds, and (among others) substantially on this, 
that when the jury lists for 1878 were being settled, the Plaintiff, as 
I a magistrate, attended the Court and took part in the revision of the 

list, at which revision some fifty-two persons were removed from the 
special jury portion of the list, and relegated to the other portion of it. 
In other words, they were put into a portion of the list which would 
prevent them from being selected as jurors to try this action. And it 
is also alleged that at the time when this was done, the Plaintiff, although 
he had not then brought the present action, contemplated bringing 
it, of which the fact of his servants having for some time before been 
taking notes, was sufficient evidence. Another ground on which the 
rule was granted was that I was wrong in rejecting the application 
for this grazing right, because it did not define the limits of the lines 
including the area or the position of them with sufficient accuracy ; 
it being contended that for the purpose of a grazing right, it was not 
necessary that the person applying should make an application for 
any specific area. These are 'substantially the two points to be 
decided. As to the first, the objection to the jury was made after the 
Plaintiff had struck six names ; and when I overruled the challenge 
to the array on the ground that Plaintiff took part in the revision^ 
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BiouETsoH there was no evidence at that time that Plaintiff intended to bring the 
•^j^^xjji^ action when the list was revised. It is not complained that I was 
vnrong in so deciding ; but the Defendants go further^ and base their 
application for a new trial on the ground that the Plaintiff must have 
known that he intended to bring the action at the time of the 
revision of the jury^ and therefore was barred by what he did^ 
which amounted to a packing of the jury for himself. I have had 
great doubts as to what my judgment should be on that ground. I 
am clearly of opinion that the Defendant is not entitled^ as a matter 
of rights to a new trial. I can very weU understand the principle of 
the case of Dines v. The Grand Junction Canal Company, a principle 
recognised by the jurisprudence of all nations^ that no man should be 
a judge in his own cause. It was not contended that Lord Cottenham 
was influenced by his interest in the matter— of course^ he was quite 
above anything of the sort ; but because this principle of universal 
application had been violated in that case^ the House of Lords held 
that there was nothing to be done but to set aside the decision as a 
matter of right. But that is not this case. This is not the case of a 
man sitting to try his own cause. It is clear to my mind that a 
magistrate who takes part in revising a jury list is not afterwards 
precluded from bringing any action which might come for trial before 
a jury taken from that same list ; otherwise^ any magistrate who took 
part in the performance of such a duty^ would be liable to have his 
right to bring an action before that tribunal stopped^ at all events 
for twelve months. But an additional element is imported here that^ 
at the time the Plaintiff revised the list^ he knew that he intended to 
bring this action. During the argument^ my mind has fluctuated a 
good deal ; my doubts being in a great measure caused by what was 
said and done in the case of Williams v. The Great Western Rail- 
way Company, where Baron Bramwell, interrupting counsel^ said^ — 
'^ Assuming that a suitor has no means of knowing whether a jury- 
man is interested^ stilly if the juryman has not conducted himself im- 
properly^ the suitor has sustained no damage. Here it does not 
appear that any injustice has been done." In the considered judg- 
ment of the Courts Pollock, Chief Baron^ following that opinion^ spoke 
as follows : — " We cannot say that there are no circumstances which 
would induce the Court to interfere. For instance^ if there had been 
any arrangement to procure a shareholder to be on the jury, for the 
purpose of influencing the other jurymen, or if there had been any 
collusion, the Court mi^ht interfere. So, even in a case where there 
had been no previous arrangement, the Court miffht interfere if they 



VOL. I. COMMON LAW. 201 

perceived that injustice had been done. But here we cannot say that Rigkbtsoit 
any injustice has been done^ and we think that in general it may be ^^^' 
laid down that the fact of a juryman who is open to challenge having 
served on the jury is not per se a ground for disturbing the verdict/' 
A new trial was moved for in that case^ because one of the jurymen 
was a shareholder in the Defendant company. Well^ two things were 
decided in that case; firsts that the fact of a juryman open to challenge 
serving on a jury^ gave no right to the other side to move for a new trial; 
and even in the case of a juryman who was got there by arrangement or 
collusion for the purpose of influencing the verdidt — even in that case — 
the Court decided that there was no right. They did not say that they 
would interfere^ but that they miff hi, leaving it a matter of discretion to 
be dealt with according to the facts of each case. It appears to me that 
that is the position in which we are with reference to this point. I 
conceive there is no right on the part of the Defendant to this new 
trials but that it is a matter for our discretion to consider whether^ 
looking at all the circumstances of the case^ it is better that we should 
grant a new trial. Now what are the circumstances ? It appeared 
at the trial that these parties had been at loggerheads for a consider- 
able time. The Plaintifi^ had men taking notes of all the occasions 
on which the Defendant came on to his land^ all which notes were 
referred to for the purpose of proving his case. Though he swears 
that the action was not in his mind at the time of the revision^ can 
we legitimately draw the inference that he did not intend to bring 
this action even before that time ? I cannot see that any injustice 
was done to the Defendant in consequence of the removal of the 
names from the list. In my opinion there was ample evidence 
to have justified the jury in giving even greater damages than they 
did. Stilly the question remains, is there fair and reasonable evi- 
dence to warrant the Court in arriving at the conclusion that the 
Plaintiff intended to bring this action when he assisted to revise the 
lists ? And would it not be better, with a view to preserve the 
purity of the administration of justice, that there should be a new 
trial. After much fluctuation of opinion, I have come to the conclu- 
sion that it would be better. Many of the jurors who tried the case 
belong to the class called squatters, and of the fifty-two struck out 
most were of the class of conditional purchasers. Looking at the 
advantage the public derives from the pure administration of justice, 
and from its being known to the whole world that it is pure, I 
think a new trial should be granted on this ground. 

As to the other point, I held at the trial that the application 
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BioKSTsoir for the grazing right over three times the amount of the 
Barbour. conditionaJ purchase should be definite in stating the length 
and direction of the lines. I also expressed it as my opinion 
that the regulations made by the Government rendered it incumbent 
on the Defendant to send in a written application^ setting out the 
boundaries and so on ; and that it had not been done. Well^ after 
hearing the arguments^ I have now come round to an opinion which 
I expressed in a case tried before me at Albury^ which was acquiesced 
in at that time^ and has never been before the Court — ^that this con- 
cession of a grazing right under the Crown Lands Occupation Act 
of 1861 conceded nothing. The 18th section of the Act is in these 
terms : — *' The sale, conditional or otherwise, of any land within any 
lease granted under this Act, in the second-class settled districts, or 
in the unsettled districts for pastoral purposes, shall cancel so much 
of the lease as relates to the land so sold, and to three times the area 
thereof adjoining thereto, which last mentioned area may be held by 
the new purchaser, under pre-emptive lease, to which all conditions 
and liabilities attached to pre-emptive leases in the first-class settled 
districts shall apply.^^ There are two things mentioned in that sec- 
tion. First there is the cancellation, and then there is the per- 
mission to occupy what was cancelled. The first thing is to ascertain 
what was cancelled, when it was cancelled, and how it was cancelled ? 
The Plaintiff in this case is the lessee of a small run containing not 
many acres of Crown land. A conditional purchaser takes a piece of 
land, and it is contended that the taking of that conditional purchase 
cancelled three times its area besides out of this lease. The Plaintiff has 
not forfeited his lease in any way. He has violated no condition, nor 
done anything to work a forfeiture. It is therefore a very strong thing to 
do. The Legislature of course can do it, but it is incumbent on the Court 
to see that it has been clearly done by express words. By the Act it is 
the taking of the conditional purchase which cancels three times the 
area, but it is not said where the part cancelled is to be. Surely it 
cannot be that a purchase of 320 acres is to cancel 960 acres any- 
where on the run. If so it must cancel the whole of the run. It 
would be impossible to say that any single spot on the run was un- 
cancelled if there is no limit to the length of the lines. Therefore, 
if a purchase cancels any part of the run beyond its own limits, 
it must cancel the whole. The Crown lessee will be no longer 
in a position to bring an action for trespass, because he will 
be no longer a Crown tenant. How is he to know where his 
run is? If this indefinite construction is to prevail it does away 
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with the whole of his lease. It is quite plain that a grant from Biokxtbov 
the Grown to an individual of an indefinite area of land operates BAKBovtL, 
nothing. The law is clearly and concisely laid down in Bacon's 
Abridgment : — " If A, seised of a great waste, grants the moiety of a 
yard-land lying in the waste, without ascertaining what part, or the 
special name of the land, or how bounded, this may be reduced to a 
certainty by the election of the grantee. But it is otherwise in the 
case of the king's grant, for there can be no election in that case, and 
therefore the grant is void for uncertainty .'* The case cited in sup- 
port of the passage in Bacon ( Sir Walter HungerforJPs case) is a very 
curious one, and not very loug. The report in Leonard is as follows : 
— *' In a replevin by Sir Walter Hungerford, the case was this : The 
Queen being seized of a great waste called Buddesdown, in the parish 
of Chipnam, granted to the mayor and burgesses of Chipnam the 
moiety of a yard-land in the said waste — without certainty in what 
part of the waste they should have the same, or the special name of 
the land, or how it was bounded, and without any certain description 
of it — and afterwards the Queen granted to Sir Walter the said waste, 
and afterwards the mayor and burgesses by warrant of attorney under 
the common seal authorised one A to enter in the said waste and 
in the behalf of the said mayor and burgesses to make election of the 
said moiety, &c., who did so accordingly ; and upon this matter being 
proved in evidence the parties did demur in law and the jury were dis- 
charged ; and it was holden and resolved by the whole Court that the 
grant to the mayor, &c., was utterly void for the uncertainty of the 
thing granted ; and if a common person do make such a grant it is 
good enough and there the grantee may make his choice where, &c., 
and by such choice executed the thing shall be reduced into cer- 
tainty, which choice the grantee cannot have against the Qneen. 
Which difierence was agreed by the whole Court, and it was further 
holden this grant was not only void against the Queen herself, but 
also against Sir Walter Hungerford, her patentee. It was further 
holden by the Court thisit if a common person had made such a grant 
which ought to be reduceld to certainty by election, and the Corpora- 
tion to whom the grant was made {ut supra) should not make their 
election by attorney, but after that they were resolved upon the land 
they should make a special warrant of attorney, reciting the grant to 
them, and in which part of the said waste their grant should take 
eflfect, east, west, &c., or by abuttals, &c., according to which direction 
the attorney is to enter, &c.'' That was a decision in the time of 
Queen Elizabeth, and the principle is recognised at the present time. 
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BioumoK This is not a grant by the Cro¥m of this pre-Iease. It is not so strong 
Babbour. ^ ^^^^' T^^^ lands are Cro¥m lands^ but they are not the lands 
of the Crown in as absolute a way as the freehold lands of any private 
owner. The Crown's right over these lands, although at one time not 
limited in any way, is now limited by statute. The Crown is^ in fact; 
no more than a trustee having certain statutory powers. And thus in 
point of fact it is not the Crown that cancels. It is the statute which 
cancels three times the area out of a lease on the conditional pur- 
chase taking place. Applying the principle of the case^ I have re- 
ferred to^ it appears to me that the cancellation can only properly take 
place by its being pointed out distinctly what and where the area to be 
cancelled was ; failing which^ the thing cannot be done. There may 
have been a clear intention on the part of those who passed this Act 
to give conditional purchaser this grazing right. It may have been 
their intention^ although I doubt it very much^ to allow a capitalist 
like this Defendant-— either by himself or through those under whom 
he claims — ^to sweep away the greater part of the plaintiff's leasehold 
(some 10^000 or so acres of it). There may have been an intention 
on ' their part while they were talking about settling the poor 
man on the land in blocks of not more than 320 acres^ to 
allow a man of larger means^ by himself and his friends, to take up 
this large quantity. But they have not said so. They have not 
pointed out how the privilege contended for was to be taken advan- 
tage of. They have spoken of the cancellation of three times the 
area taken up by conditional purchase, but have not defined the 
position of the land cancelled. It appears to me manifestly unjust to 
construe the section so that the cancelled land may be anywhere. 
The Legislature^ evidently recognising the impropriety of this state of 
things^ has put the law on a different footing. By the 31st section 
of the new Act the matter has been made plain. By the oth of the 
regulations under the new Act it is pointed out in what way grazing 
areas must be taken. The law as it now stands^ although it leaves 
the cancellation consequent on selection, still gives no right to the 
person who has obtained the pre-lease, until after he has done 
certain things, and even then he must take it in a particular way. 
Now there is some degree of certainty. There was none whatever 
under the Act under which these selections were made. I am 
therefore of opinion that my ruling was immaterial, because I now 
think there was no right in the Defendant to any of those pieces of 
land, and no right could have been obtained, the Legislature not 
having pointed out any way in which this could be legally done. I 
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think that no role should go on that ground. I have afaready said Biokstsoh 
that the rule ought to be made absolute on the finst ground. While Basbouv. 
expressing that opinion I think that the rule should not be for a new 
trial on the whole of the issues — certainly not on the issue whether 
£20 were sufficient to coyer the trespasses admitted. I think that 
issue ought to stand. 

Habgbate, J. We have two important points to decide in this 
case^ the first in reference to the jury^ and the second in reference to 
the construction of the statute. The one strikes at the administra- 
tion of justice throughout the colony^ and the other at the interpre- 
tation of the Act under which all Crown lands are occupied^ as it has 
been interpreted by this Court for the last seventeen years. From 
the passing of the Act the Court has interpreted the statute in a 
manner which has placed the law on a firm and equitable basis. There 
have been six or seven cases under it. In Mate v. Nugent, the firsts 
it was decided that whatever any Minister of Lands of the colony 
did was open to consideration by the juries of the colony^ and by the 
Judges of this Court. The whole history of the administration of 
justice in this colony does not contain a series of decisions more 
comforting to the country. I believe those cases have interpreted 
most clearly all the essential provisions of this Act. With regard to 
the first pointy we have now to consider how the juries of the colony 
are to be constituted — whether they are to be constituted in a case 
like the present in the same manner as in all other cases. I have 
no hesitation in saying that they must be so constituted. It will be 
striking at the foundations of trial by jury in this colony to allow 
persons admittedly preparing for trial to interfere in the selection of 
jurors. Upon this point I will simply read the well-known — almost 
elementary — judgment of Lord Denman in the trial of Daniel 
0*Connell. There a sheet with the names of fifty-nine of the jury 
was accidentally lost^ and the panel was made up omitting those 
fifty-nine persons. In (yCormell and Others v. The Queen Lord 
Denman said : — " When my Lord Chief Justice and the other learned 
Judges in England and the learned Judges in Ireland^ and my Lord 
Chancellor can inform us of no remedy whatever against this^ which 
is admitted to be possibly the greatest wrong, and productive of the 
greatest confusion and interference which it is possible to contemplate, 
with the sanctity of the law and the security of the subject, I shall 
venture to go further and declare that if this right of chaUen.ge is 
gone the Iaw provides no remedy ; but I will not believe that the law 
can have placed its subjects in such a situation. Unless I see the 
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BioxKtsoK old and well-known constitutional practice of challenge to the array^ 
Barboue. fo^^ded on the principle of the array being itself incorrect and 
injurioas to the party — ^unless I see that ancient process directly 
repealed by Act of Parliament ; I wdl not believe that that process 
does not still exists and that that remedy is not still preserved to the 
subject. The absence of all other remedy in a case of such immense 
importance is to me demonstrative proof that that old remedy efists; 
that the objection has been well taken^ that the challenge ought to 
have been allowed^ and that the trial has erroneously proceeded/' 
And Lord Campbell says : — " They say that this paper writing omitted 
fifty-nine persons whose names are set out^ who were duly qualified, 
and were in the lists so corrected and signed^ and ought to have 
been placed on the general list from which the names of the jurors 
were to be taken ; that the jury was made up from this fraudulent 
paper writing ; that the list of special jurors for the current year of 
1844 was made from this book^ omitting the fifty-nine names ; and 
that the panel made and returned to by the issue between the Grown 
and the defendants was arrayed and constructed from the said hst 
purporting to be the special jurors' list for the year 1844^ to the 
manifest wrong and injury of the Defendants Having negatived 
any privity in this frauds and averred that it was known to the Cleric 
of the Crown and the Crown Solicitor before the panel was arrayed, 
they pray that the panel may be set aside and quashed. Now, if 
these facts are true, I consider it quite clear that the Defendants 
ought not to have been tried by a jury so struck.^' I adopt exactly 
those words, and as the objection of Mr. Pilcher to the jury was 
taken before it was weighed by the Defendant he is entitled now to 
bring not only the facts that were then brought forward, but any 
antecedent facts, before the full Court, which alone can remedy such 
a miscarriage of justice. The Defendant brings before the Court, 
properly by affidavit, that there has been an interference with the 
administration of justice, and on that appearing to the Court the 
trial must be set aside. Dines v. The Grand Junction Canal Co, is a 
decision supplementary to (yConnell's case, and applies to the case of 
anyone who is personally interested, interfering in the course of the 
administration of justice. Ricketson, as a Justice of the Peace, 
ought to have followed the example of other Justices of the Peace 
throughout the colony. It may be that in a place like Deniliquin 
such things can be done in the magistrates' consulting room, and 
nothing known of what had been done before the list came suddenly 
down to the Court with the fiftv-two names omitted from the list df 
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special jurors. I cannot help remarking it was strange for the Bkikstson 

Justices forming the Court to go into the Justices' consulting room ^^^g^jj^ 

and say they would be guided by the majority. It was really a 

breach of their oath^ for though it was not a judicial matter^ it was 

not purely ministerial^ but a trust was imposed upon them in settling 

the jury list. They were charged with the duty as honorable men^ 

as Justices of the Peace^ for the preservation of the colony and the 

proper administration of justice^ so that the jury should come before 

the Court as good and lawful men^ without fear or favour to one side 

or the other ; and the magistrates must perform that duty of revising 

the jury lists in perfect fairness^ and not by voting in a private room. 

They must act according to their oaths, and not by going into a room 

and voting by majority. These proceedings render a trial by this 

jmy ab initio and totally void. 

We come now to the second pointy as to the construction of the 
section in the Occupation Act. In regard to the consideration of 
statutes the rule has always been to look at the subject matter. The 
subject matter of the two Lands Acts passed in 186 1, was that the 
old Orders in Council wefe repealed, and a new code instituted— -one 
Act of Parliament providing for the alienation of freeholds, and the 
other protecting the interests of Crown lessees and occupiers, the two 
Acts entering into a number of details of the most important charac- 
ter. Those Acts were passed by a Parliament such as the colony will 
never see again ; and no Acts of Parliament could be more carefully 
considered than were those two. All complaints of vested interests 
were prevented by the well-known resolution of Mr. Robertson, for, 
in pursuance of that resolution, as the old leases expired, all the new 
ones were issued subject to the new legislation^ and all the present 
leases were taken on the footing of the new Acts of Parliament, so 
that there could be no talk about equitable and vested interests. 
What has to be considered now is with regard to the grazing 
right. It is specified in the 12th section [His Honor read the 
section] . A squatter takes his lease according to the interpretation 
of that — subject to that. The restrictions are that the amount 
to be claimed by these conditional purchasers shall not exceed 
three times the area of the land purchased, and shall be 
adjoining thereto. All that is provided by the words of 
the Act was that the free selector shall have his grazing right, 
and that it shall not exceed a certain area. If he has a 
selection of 80 acres he cannot claim under a grazing right more 
than 240, and that 240 must be adjoining. He is not to have a 
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RicKBTFOH roving commission, but the land must be appurtenant to his free- 
Baxbovwl, ^ol<i' Well, the Legislature has done that, and to my mind the 
seetion has been clearly drawn, and is easy of interpretation. K the 
land adjoins the selection, and the application is not for more 
than three times the area, the application is a perfectly admissible 
one. If more than three times the area is claimed, of course 
the application is out of Court, for it would be claiming more 
than the applicant has a right to claim ; but provided the application 
is from a free selector having a locus in quo, and provided the 
application does not ask for more than three times the area of his 
selection, and the land asked for is adjoining, the application must 
be admitted. Everything else is merely administrative. How can 
these selectors mark out the land for themselves ? how are they to 
know what land is vacant ? It is quite impossible for them to claim 
by position or define their boundaries. The application must go to 
the Grovemment, and it must be subject to the land being vacant in 
the books of the Oovemment, who may cut down the number of acres 
applied for to any dimensions they like. But upon a valid application 
in regard to the area, to the free selector's right to the area, and to 
the land being adjoining land — subject to those restrictions, the 
administration of the law relating in this respect to the lands of the 
colony can go on as simply as possible. It is said that such a 
state of things is open to discord. Of course these disputes do 
arise, but the litigation during the last seventeen years has been a mere 
trifle compared with the great rights which have been decided. The 
Court must decide these things upon fixed principles, and my rule 
always is, that provided the free selector comes within the 
13th section and the section of the Occupation Act, the appli- 
cation is certainly admissible in evidence, though it is quite 
a different matter whether a definite area is made out. The 
only other remark I wish to make is, that in the Privy Council 
case of (fShanassy v. Joachim, where the parties had been 
acting in accordance with the usual construction of the Act and 
course of practice, my own judgment and that of the Privy Council 
went on the principle that the presumption should always be 
to maintain what had been done in accordance with the well-known 
rule in Broom's Legal Maxims. [His Honor read the rule] . That 
is the rule I have acted upon — that if there has been any reasonable 
compliance with the ISth section, this Court should not set aside all 
these applications upon the ground that they did not in the first 
initiative step set out all the details which were afterwards matters of 
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administration. Sir Alfred Stephen said exactly the same thing in Riokxtbom 
Drinkwaier v. Arthur, Provided the application was by a conditional Baikboub. 
purchaser^ that the land applied for was within the area^ and was 
adjoining^ that is all that is required. For these reasons I think the 
rule should be made absolute. 

. Sib William Manning^ J. I also think that this verdict ought 
not to stand wholly^ on the ground that the Plaintiff took part in 
settling the jury list ; but I agree with the Chief Justice that it 
should not be disturbed on the issue in which the Defendant admitted 
the Plaintiff's right by payment into Courts and on which the jury 
awarded £80 beyond the Defendant's payment into Court. 
It seems to me that we should be shutting our eyes to all 
reasonable inferences if we did not come to the conclusion that Mr. 
Ricketson^ at the time he joined in revising that list^ was not contem- 
plating this action. In the early part of the case there was a chal- 
lenge to the array by Mr, Pilcher^ for the Defendant^ which his Honor 
the Chief Justice overruled^ and I quite agree with that overruling^ be- 
cause the only fact then before his Honor was that Ricketson^ in the 
month of December last^ had taken a part in the settling of the jury 
list. That was his duty as a magistrate^ and prima facie, therefore^ 
he was perfectly right in so doing. At that time there was no evi- 
dence that when he did it he had in contemplation this action ; but 
as soon as it appeared that at that time he did contemplate the 
action^ then the case became different. In that state of facts the part 
taken by him was even more dangerous than if the action had been 
actually pending^ for if it had been so^ his dealing with the jury list 
would have been open to the public and to his brother magistrates^ 
who would have known what he was doing, and the latter might 
have objected to his acting with them ; whereas if he only had it 
in his mind to bring an action, the incorrectness of the course 
would not be seen, and would have been less liable to be checked. 
The facts now before us came out for the first time in the course 
of the trial; and His Honor's attention does not appear to have 
been earlier called to them. If they had been properly brought to his 
notice, even after the formal challenge had failed, I think he would 
have been justified in declining to go on with the case. That course 
has been adopted on circuit where one of the parties had been placed 
at a disadvantage, the other having retained all the counsel on the 
circuit. But although his Honor was quite right in disallowing the 
challenge and in proceeding with the trial after it had commenced, the 
question now is whether, upon the facts stated in the last ground of 
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RioKKwnr motion, it is right that the verdict should be permitted by us to 

BabSoub. «^^^ 

I cannot say, in reference to the actual determination arrived at, 

whether or not the magistrates were right in what they did in 
rejecting certain names. But upon the evidence I think 1 am bound 
to assume that they acted honestly throughout; and I may here 
remark, as to their retirement to their private room, that I 
see nothing in that. After the names were called over there 
was nothing wrong in their retiring to the private room 
with the police and bailiffs, from whom they could procure the 
information required by law to be given by them. At the same 
time, the whole proceeding, so far as Mr. Ricketson was concerned, 
was liable to expose the administration of justice to serious question. 
Assuming that gentleman to have acted with perfect fidelity, he 
himself could not gauge his own mind exactly as to how he might be 
influenced towards any particular juryman by his hopes and fears in 
regard to his own case, which was at that time in contemplation. It 
is the policy of the law to distrust human nature under the influence 
of temptation. In the case of trustees or mortgagees, for instance, 
the law says they shall not do certain things, not because there is 
necessarily anything wrong, but because human nature is weak, and 
there is a tendency in every man to favour himself. In Lord 
Cottenham^s case a definite legal principle was laid down — ^that no 
man should be judge in his own cause. That is only a branch of a 
higher principle— that the administration of justice should be pure. 
Here the application of the principle is not quite the same. The case 
is not actually within the rule there laid down, for Ricketson was not 
a judge in his own case. But he was practically worse—he made the 
judges in his own case; and these were not so many Lord Cotten- 
hams, but ordinary jurymen, who would not be so free from liability 
to take party views ; and inasmuch as fifty-two names were struck 
out, the whole complexion of the jury panels was altered, and the 
circumstances are really very like those in O'ConneU's Case — not 
literally, but in fact. 

Nevertheless, I do not think that the Defendant has a strict legal 
right to a new trial on these grounds ; but an appeal has been made 
to the discretion of the Court ; an appeal to us as guardians of the 
purity of the administration of justice. And as we are acting in the 
exercise of a discretion, it appears to me that we may modify our 
decision ; and under all the circumstances of the case I am not dis- 
posed to set aside the verdict as to the trespasses committed on the 
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Plidntiff's undisputed land. There is something in the fact that Ricketson 
Barlxmt^ ttotwitfastimdiDg his objection^ adopted the jury panel and babtour. 
went on with it in another case in which he was the plaintiff^ and 
that in this ciise his counsel waited until six jurymen had been struck 
by the Plaintiff beifbre he made the challenge. Possibly^ if the 
striking had sttited him^ there would have been no objection to the 
jury. MoieoVer^ there were grounds foi^ believing that the Defendant 
knew more or less of the facts as to the settling of the jury lists^ and 
yet he had not applied for a change of yenue^ and^ as I understand^ 
he had even been a party to the order for a special jury on this trial. 
Therefore^ I do not think that we ought to go the whole length of 
holding the verdict wrong in respect of the undisputed ground^ 
especially as the Chief Justice reports that there was abundant 
evidence to have justified any jury in giving even larger damages. 

As to the pre-emptive leases, I ami bound to express my unhesitat- 
ing difference from his Honor, the Chief Justice. Not only have 
seventeen years of practice to be taken into consideration, but my 
construction of the Act agrees with the practice. I do not intend to 
go into the political question, but it is clear that, strictly speaking, 
the Crown lessee has no vested rights at all as against the right of 
free-selection or of pre-leases to selectors. It is a fact (as Mr. 
Justice Hargrave has stated) that all the old leases have expired, and 
this lease of Ricketson^s must be a five year's lease granted either in 
exchange for or upon the expiration of the original lease ; and all 
the leases now granted are expressly subject to the provisions of 
the Land Acts in reference to conditional purchases or free-selections. 
I think also that we are bound to interpret all these sections with a 
view to 'the general wide policy of the Acts in favour of settlement 
on the Crown lands. In one of the cases of Joachim v, CyShanassy 
(10), in which I delivered a written judgment, I expressed myself 
fully and distinctly on this point. I read the whole Act together, 
not Section 18 by itself, and I find the effect to be this, that the 
Legislature says to the squatter, you may have a lease for five years, 
but you must take it subject to this, that the land shall be open to 
conditional purchase by any one who will pay a deposit of five 
shillings an acre, and apply for it in the usual way ; and, more- 
over, the same conditional purchaser shall be entitled to three times 
the area of his selection by way of grazing right. There is therefore 
no adverse vested right in the pastoral lessee ; but the liability to have 

(10) Knox 98. 
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RicKETsoM selections and grazing rights taken out of it in an infirmity attaching 
Barboub. ^ ^ leaiBe in its very inception. Section 18 says in reference to the 
area adjoining the selection, in respect of which it declares that the 
lease shall be cancelled, ''which last mentioned area may be held 
by the new purchaser under pre-emptive lease/^ Therefore the 
section, uno flaiu, speaks of the partial cancellation of the original 
lease and the granting of the new lease to the conditionsd purchaser. 
My reading of that section is really the same as that which is now 
enacted in more express words in the new Act. The pre-emptive 
lease granted by the 18th section is to be subject to certain conditions 
in the 12th Section, and, as declared in the last named claase, '' to 
the general provisions of the Act ;" and I take the effect of the two 
sections together to be this, that every pastoral lease is taken subject 
to conditional purchases and to the conditional purchasers' right to 
the adjoining pre-leases ; and that a power is reserved the Crown to 
allow such pre-leases and thereby to give a legal title to the land com- 
prised therein. We might dispense with the words '' cancel '' altoge- 
ther. The stipulation as to cancellation could only have been introduced 
to make the matter more sure, for if it was omitted, the rest of the clause 
would have exactly the same effect. The result, I think, is that up to 
the time of the allowance of any particular prelease by the Govern- 
ment, no definite area is withdrawn, but the cancellation is only 
inchoate for the purpose of the pre-lease being afterwards allowed; 
but if it 18 allowed, from that moment the pastoral lease is cancelled 
as to that area. Suppose that a private landlord had 1000 acres, 
and granted a lease of it subject to his right at any time afterwards 
to sell any part and to lease three times the area of the part sold to 
the person buying it. Gould there be any doubt that from the moment 
the landlord sold part and granted a lease, all the area sold and leased 
would be taken out of the original lease, whether there were any 
express stipulation as to cancelling or not ? And if a private indi- 
vidual can do that, why should not the Crown under this statute ? 

Then as to the way in which a pre-lease ought to be marked out. 
The Grown is in a certain sense a trustee for all parties, and ought to 
guard the interests of all parties. And that is why there is a dis- 
tinction between selections and pre-leases. Selections may be taken 
up, pre-leases must be allowed. The section leaves a discretion to 
the Crown, so that one lessee shall not take up his land in such 
a way as to be injurious to another. 

Mr. Butler has made strong objections about these pre-leases going 
three miles back; and of course we can quite understand that it must be 
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felt very severely by a squatter. But the question is, does the law allow Kiokstbon 
it? We must administer the law as it has been passed, and if the law babboub. 
allows a selector to extend three miles back, how can that be helped ? 
If, as in the case of Sentiller, the selector is bounded on one side by a 
reserve extending back, and on another side by a second free selector, 
he cannot have his grazing right on either side and must have it at 
the back, or part at the back of his own land and part at the back 
of his neighbour's, which latter would be a wrong to that neighbour. 
The other man had as much right as the first, and therefore the 
only way to get the threefold area would be to go three miles back ; 
and if the pre-lease is to be all at the back, the area cannot be given 
with less than a depth of three miles, in connection with a frontage 
selection of 320 acres ; inasmuch as the selection can only have a 
width of half a mile with a depth of one mile back. I am not well 
enough in possession of the facts to feel myself quite in a position 
to decide on all the particular claims in this case to my own entire 
satisfaction, and I should have been better pleased if the documents 
had been admitted as evidence. In the one case of Sentiller however 
there is evidence which satisfies me that he described the land suffi- 
ciently. If a man says '' at the rear of my block, adjoining my 
boundary, and bounded by the reserve'' that is sufficient for all 
practical purposes; and in a matter of this sort, where a man does 
not absolutely choose his own ground, I do not think any more 
distinct description than this of Sentiller is required. It is not as 
perfect as it might be, but it is overstraining matters to say it is 
not sufficient for its purpose. In my opinion it is not at all necessary 
that there should be a rigid description of lands sublet for pre- 
emptive leases, or scarcely necessary to have more than this : '^ I have 
got my conditional purchase ; I want my grazing right adjoining my 
land, and I want it at the back of it", — seeing that all the particulars 
of the matter have to be determined by the Government. 

Habgbaye, J. I wish to add to my judgment two passages from 
O'Connell's case in answer to an interruption of Mr. Butler as to the 
effect of the judgment :— '^ The Lord Chancellor, from his place on 
the wool-sack, put the question — * Is it your lordships' opinion that 
the judgment of the Court below in this case be reversed ? As many 
of your Lordships as are of that opinion will say ^ Content.' Lords 
Cottenham, Campbell, and Denman answered, 'Content.' The Lord 
Chancellor : As many as are of an opposite opinion will say ' Not 
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RioxaxflON content/ Lord Brougham, and one or two other peers, said ' Not 
B^^ content."' 

VerMet $et aside as to aU the issues except 
the issue of damages ultra. Rule absolute 
for a new trial of those issues. Badi 
party to bear his own costs of this motion. 
No order as to the costs of the first trial. 

Attorney for the PlaintiflF — Gillott {by McCarthy, Robertson, and 
Fisher). 

Attorneys for the Defendant — Stephen and Laurence. 



THE NEW ZEALAND INSUKANGE OOlfiPANT v. THE SOUTH AUSTRA- 
LIAN INSURANCE GOHPANT. 

Marim Inwrance'^IfrntraNe Iwter$8t — RB'inturanoe — Omeet^tmmi by mifUuU m8wr$d, 

Surprm, 

PlaintifPs had effected an open policy f or C, declarations of interest to be made before 
the dlst July, 1877. No declaration was made, and in September C. asked the Plain- 
tiff to renew the insurance. Plaintiffs assented, provided the Defendants wonld re- 
insure the risk. Defendants initialled a cover slip, thereby accepting the re-insn- 
rance, and Plaintiffs afterwards, bat before the acceptance of the formal proposal or 
the issue of a policy by Defendants, extended the time for declarations nnder C.'b 
policy to the dlst December. 

Meld (per Sib Jahes Mabtin, C.J., and Fauoxtt, J., Habgbite J., dutentimtej, 
that the Plaintiffs had an insurable interest at the time of insuring with the Defen- 
dants. 

Semble, that the signing of the cover slip constitutes a complete contract of in- 
surance. 

ffeld, also, that it was immaterial whether or not the Plaintiffs had paid C. 

Held, also, that a concealment by the original assured of a fact material to the 
risk was not available as a defence to the re-insurer against the insurer, if the in- 
surer was not aware of it and had honajide paid the loss. 

Also, that a new trial will not be granted on the ground of surprise, unless a clear 
case is made out by the party moving. 

Declaration on a policy of insurance entered into by the Defen- 
dants on ship or ships from Takao to Sydney in the snm of ^61^500. 
Loss of the '' Oceanus/^ which had been declared under that policy. 

Fleas : !• Non est factum ; 2. That the making of the policy by 
the Defendants was procured by the Plaintiffs for the special purpose 
of effecting a re-insurance on the '^Oceanus/' Averment, that the 
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PlaintifFs fraudulently concealed from the Defendants that the said Thi Nxw 
policy was procured by the FlaintifiB for the special purpose of making sitkancs Co! 

a declaration thereunder on the '' Oceanus/^ which said ship, as the ^' 

Thb South 
Plaintiffs then well knew^ had been for a long time at sea and was Australiak 

then an orerdue ship^ and not a risk which would be accepted upon ^^^^ ^' 

the terms and at the rate of premium contained and provided for in 

the said policy; and also fraudulently concealed from the Defendants^ 

when the declaration was made^ the fact then well known to the 

Plaintiffs that the said ship had been for a long time at sea^ and was 

so as aforesaid overdue ; which said several facts were material to be 

known by, and ought to have been communicated to the Defendants, 

and which were not known by or communicated to the Defendants. 

3. A plea of concealment of the same facts, leaving out the allegations 

of firaud. 

In January, 1877, the Plaintiffs effected a policy in their office for 
Messrs. Cowlishaw Brothers in the sum of £5,500 on ship or ships 
from Takao to Sydney. The policy was originally made to cover 
declarations of interest up to the 3lst of July, 1877. This policy 
was covered by three re-insuraftces of £1,000, £1,000, and £1,500 
respectively in other offices. After the 31st of July one of the 
assured requested Mr. Hague Smith, the Plaintiffs' manager, to ex- 
tend the time for making declarations to the 31 st of December. Mr. 
Smith consented, provided the other offices would agree to cover their 
shares of the risk. He accordingly applied to the other offices, and 
two of them consented, but the Standard Company, who had given a 
cover for £1,500, refused. Under these circumstances Mr. Smith 
declined to take a larger risk for the Plaintiffs than the £2,000, 
which had been left uncovered under the original policy, and told Mr. 
Cowlishaw that the £1,500 formerly insured in the Standard office 
must remain at his risk. Mr. Cowlishaw then asked him to see 
Messrs. Robey Brothers, who were agents for the Defendants, and 
had asked him for business, and to ascertain if they would accept the 
risk for £1,500. Accordingly, on the 11th of September, they were 
q>plied to, and accepted the risk by initialling what is called the 
'' cover slip.'' It appeared at the trial that the extension of the time 
for declarations was made later on the same day. The formal pro- 
posal for the policy sued upon was handed to the Defendants about 
three weeks lat^, and the policy issued on the 17th of October. On 
the 22nd of October a declaration was made on the " Oceanus" by 
the Plaintiffs, the Cowlishaws having declared a day or two previously. 
At the time of the effecting of the re-insurance with the Defendants 



216 SUPKEMK COURT EEPORTS. N. 8. 

Thx Nxw Mr. Hague Smith knew from the Cowlishaws that he expected the 

suBANCB Ca " Oceanus*' to be the ship by which their cargo was coming, and that 

V. she was to leave Takao at the end of June. The evidence was conflict- 

AusTRALiAK ^S ^ ^ whcthcr he gave this information to the Bobeys or not. 

Insub. Co. Xhere was also contradiction as to Mr. Smith's knowledge of the 
length of time the " Oceanus^' had been at sea. Messrs. Cowliahaw 
had no precise information of the ship having left, but invoices, bills 
of lading, and drafts from Takao were sent to the Union Bank at 
Sydney, and received there. The '' Oceanus'^ was mentioned in the 
bills of lading and the invoices. The drafts were accepted by Messrs. 
Cowliahaw in July, but they did not get the other documents 
from the Bank till the I9th of October. They received a charter 
party of the '' Oceanus^' in July, and letters from their agents at 
Amoy covering the drafts which they accepted, but no information as 
to the precise date of sailing. It also appeared that they had never 
shown any of their papers to Mr. Smith. Up to the month of 
October Messrs. Cowlishaw did not know whether the cargo coming 
by the " Oceanus'' was insured at Takao or not. 

The jury returned a verdict for the Plaintiffs with £1540 damages. 

The Court, in June, granted a rule nUi to the Defendants calling upon 
the Plaintiffs to show cause why that verdict should not be set aside, 
and for a new trial, on the grounds — 1 That the Defendants were 
taken by surprise, as they were not aware until it, for the first time, 
was stated at the trial after the evidence was closed, and counsel for 
the Defendants was addressing the jury, that the provision on the 
policy by Plaintiffs to Messrs. Cowlishaw Brothers for the time 
within which the declaration was to be made was extended, by altera- 
tion, to the 31st December, 1877, long after the time the Defendants 
accepted the risk and made the policy sued on, and that then for the 
first time the Defendants became aware that there was not in existence 
an nsurance entitling the Plaintiffs to re->insure. 2 That the Defen- 
dants were taken by surprise, as they were not aware, until for the 
first time it appeared in and from the evidence at the trial that Messrs. 
Cowlishaw Brothers possessed such information as they were bound to 
communicate to the Plaintiffs, and which they (the Plaintiffs) swore 
was not communicated to the Plaintiffs at the time of the declaration 
on the Plaintiffs' policy to Messrs. Cowlishaw Brothers, and at the 
time of the making the re-insurance on which the Defendants were 
sued, and which they were bound to communicate to the Plaintiffs, 
and of the non-eommunicatiou of which the Defendants may avail 
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themaekea in the same way as the Plaintiffs might and should have The Nbw 
availed themselves against Messrs. Cowlishaw Brothers, the principal j^J^^^ oo 
insurers. 3 That the Defendants were taken by surprise, as they v- 
were not aware, until it appeared for the first time at the trial, AnsniALiAN 
that the PJaintiffs had not in fact paid Messrs. Cowlishaw Brothers, but ^^^^ Co. 
had only procured the deposit of the amount of the original policy in 
a Bank to abide the result of the dispute between the Plaintiffs and 
the re-insuring offices, including the Defendants. 4 That the Defen- 
dants were taken by surprise, as they were not aware, until for the 
first time it appeared at the trial, that Messrs. Cowlishaw Brothers had 
not declared in due time on their policy with the Plaintiffs. 

Davis and Pitcher appeared for the Defendants in support of the 
rule; Butler, Q.C., and Darley showed cause. The arguments suffi- 
ciently appear from the judgments. The following cases and autho- 
rities were cited : — Amoutd on Marine Insurance (I) ; Addison on 
Contracts (2) ; Cory v. Patton (3) ; Waters v. The Earl of Thanet 
(4) ; Gledstanes v. The Royal Exchange Assurance Company (5) ; 
M^Lauchlan v. The Standard Insurance Company (6) ; R. v. The Cor- 
poration of Helston (7). 

Sib Jambs Mabtin, C.J. [After stating the facts]. It is 
contended that the re-insurance by the Defendants went for nothing, 
because at the time of re-insurance, the Plaintiffs had no insurable 
interest. This is the first ground on which the rule was granted. 
There can be no doubt that the Plaintiffs must have had an interest 
in order to make their re-insurance valid. In support of this ground 
it is argued that as there was no binding contract to insure between 
the Plaintiffs and Jthe Cowlishaws until after the Defendants had 
effected the re-insurance, and that at the time the contract with the 
Defendants was made, the Plaintiffs were under no liability which 
they could cover by re-insurance. On the other hand, it is said that 
the whole thing was one transaction, and that the liability of the 
Plaintiffs to the Cowlishaws arose simultaneously with the acceptance 
by the Defendants of the Plaintiffs proposal. I think it is not 
possible to make more than one transaction of the matter. This is 
the principle on which Gledstanes v. The Royal Exchange Insurance 
Company was decided. In that case, the Court looked to the intention 
oi the parties, and although there was no policy actually in force for 
several days, still, as a running arrangement had been contemplated, 

(1) pp. 94, 693. (6) 5 B. A 8. 797 ; 34 L, J. Q., B, 80. 

(2) p. 299. (6) Knox, 224. 
(8) L. B. 7 Q. B., 304; 9 Q, B., 577. (7) 10 Mod., 202. 
(4) 2 Q. B., 767. 
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The Nkw it was held that the effect of the coane of dealing was to make the 
80SA2rcs Go!'^^^^^^^ polices one oontinuous insurance. The first ground, 

^. therefore^ fails, 

Australian As to the second ground it has been argued that inaamueh as the 

iNsuB. Co. Plaintiffs might have made CowlishaVs concealment of facts material 

to the risk a defence to their claim^ therefore the Defendants are 

entitled to take advantage of the same fact ; and a passage in Amould 

on Insurance has been referred to. 

There appear to be no authorities on the point, and seeing that it 
was the Act 29 Vic, No. 19, which first made re-insurances lawful in 
this colony, it is not likely that there would be any authoritiea. It 
seems to me that the principle laid down in Amould can only apply to 
this extent, that the original insurer must act in a reasonable manner 
in paying the loss. 

It appears to me that the contract between the insure and the re- 
insurer is one with which the assured has nothing to do. He is en- 
titled to be paid in the event of a loss without any reference to the 
re-insurance, and the original insurer is expected to pay without put- 
ting the assured to the cost of a lawsuit. And he is not calle<l upon 
to do more, when suing the re-insurer, than to prove that he has 
paid the claim. Is he called upon in every case to put the original 
assured to proof of his loss in the expectation of finding out some- 
thing fraudulent ? Of course, if there is fraud or collusion between 
the original assured and the original insurer, that would be a defence 
to the re-insurer. But if there is no fraud, and no neghgence on 
the part of the insurer, it would be going altogether too far to hold 
that he is liable for something which might have been discovered 
afterwards. If he knows of any facts which would amount to a de- 
fence he ought certainly not to pay, and if he does there will foe a 
defence for the re-insurer. . But if there is no fraud, no negligence, 
and he does not know of the defence, which, if he did know of it, 
would be available to him, then it is not a defence of which the re-in- 
surer can take advantage. If, therefore, as it appears, Mr. Smith 
was not aware before he paid the CowlishaWs of any concealment by 
them of facts material to the risk, that would alone be an answer to 
this ground. But, beyond that, I do not think it was incumbent on 
the Cowlishaws to disclose this letter. There is no mention in it of 
the time of the vessel's departure, and at the time it was received she 
was not so much overdue as to lead them to the belief that she had 
probably been lost. Therefore, conceding that the Defendants are 
entirely right in their law, and that whether Smith knew it or not. 
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any eondaet of the CowUshaws wliich would be a defence against Thb Nbw 
tliem would also be a ground for resisting Smithes claim, still it is not ^^^^ ^' 
by any means clear that there would have been a defence to an action ^ 
by the Cowlishaws. And, to make out a ground of surprise, it is Awnuhux 
necessary that there should be a clear defence. Therefore, I think ^®^*' ^• 
there is nothing in that ground. 

The third ground is that the Defendants were taken by surprise, 
as they were not aware until it appeared for the first time at the trial, 
that the Plainti£Ps had not, in fact, paid Messrs. Cowlishaw Bros. 
The evidence brought before us clearly shows that the amount was 
paid. But, independently of that, there being a contract between the 
insurer and the re-insurer for payment in case of loss, it is quite im-> 
material whether the assured has been paid or not. There is no Eng- 
lish case upon the pointy but I have an American case before me. 
There it wAs decided that as soon as the loss attaches upon the prin- 
cipal policy, the claim against the guaranteeing office is complete, 
and is not affected by the insolvency of the first company. A 
very learned judgment was delivered in that case, and I adopt its 
conclusions^ which are quoted by English textwriters and seem to be 
understood by them to be the law. 

The last ground is that the Defendants were not aware that 
Messrs. Cowlishaw had not declared in due time upon their policy. 
But the contract between the Plaintifiis and the Defendants was that 
the Defendants were to be liable if the Cowlishaws declared before the 
31 st of December. Certainly no case can be found, nor is there the 
opinion of any textwriter to the effect that the assured is bound to 
declare at the earliest moment that he has the information. Of 
course, anyone can make a contract stipulating that that shall be 
done, but the question is whether under this contract they were bound 
to do it. It would be necessary to superadd to the contract between 
these parties ^'provided the declaration is made at the earliest 
moment the ship is known.'^ It is merely a matter of saving pre- 
mium. Some people may think that it is not a very nice thing for a 
person to hang back until a risk becomes a very bad one, and then 
declare ; but that is not the question. The assured is given till the 
31st of December to declare, and he has a right, if he chooses, under 
his contract, to wait till the very last day of the period before he 
makes the declaration. 

My opinion, therefore, is in favour of the Plaintiffs on all these 
grounds. 
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ThsNiw Haroravs, J. My opinion is that this rule should be made 
^roi^CT S *''^*^'^*®' ' think the first ground is clearly made out. It cannot 
V. be the law that a running arrangement such as is set up by the 
AusTRA^K Pl&intiffs can exist. The law is quite clear, whatever the practice may 
Insub. Go. be, that the first insurer must establish a clear contract between him 
and the original assured. There must be a then existing liability. 
It cannot be that the effect of this transaction was the same as if it 
had all taken place in the same room at the same time. An office 
cannot go and effect a re-insurance unless at that very moment they 
have a real existing contract of insurance. Here there was no 
binding contract on the part of the New Zealand Company to pay 
£5,000, and the very foundation of the contract of re-insurance was 
wanting. This Court ought to adhere to the principle that re- 
insurances can only be effected in respect of risks for which the 
insurer has made himself responsible. The only other question on 
this ground is whether the fact of the alteration of the policy coming 
out for the first time at the trial, and the Defendants then first 
aacertaining that there was no actually subsisting policy when they 
re-insured^ the Defendants are entitled to say that they were taken 
by surprise, and I think they are. 

As to the second ground there is another perfectly well-known 
principle of maritime law — that in all insurances there must be the 
most perfect candour, honour, and integrity. Everything must be 
disclosed. Here the Cowlishaws' knew that half the cargo was 
shipped, that the vessel was expected to leave in June and had 
probably left, and all the other things that went to show when she 
ought to arrive. For a party to an insurance not to communicate 
these circumstances must make the insurance void. It was his 
bounden duty to reveal them, and it was all important for the person 
who insured to know them. Smith never told the Defendants these 
circumstances, and as they came out for the first time at the trial, I 
think the second ground is made out. To my mind the third and 
fourth grounds are equally clear. 

Faucett, J. I am perfectly satisfied that if we granted a new 
trial in this case we should overturn altogether the present system of 
granting new trials. I confess I thought there were no grounds 
whatever for this motion until I heard Mr. Justice Hargrave's 
judgment. I am satisfied that no ground of surprise is made out. 
I would ask — Where was the surprise ? Assuming that the point 
was a good one, still it came out on Thursday; the trial lasted 
till Monday; counsel for the Defendants had all that time to consider 
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the pointy and yet he did not take advantage of it. I do not suppose Thb Nsw 
that counsel would purposely hold such a point in petto, but he ought f^^J^ ^.' 
certainly either to have taken advantage of it when it first appeared, v* 
or else not be allowed to hold it back and insist on it afterwards Australian 
when the verdict is against his clients. But let us see whether the J^^^- ^' 
point, independently of the question of surprise, is a good one at all. 
T would first call attention to the policy on which the Plaintiffs are 
suing. That policy sets out the policy entered into between the 
Plaintiffs and Cowlishaws, and is dated the 9th of October. In the 
face of that can it be said that the risk was extended after the time 
that the policy was made by the Defendants 7 How can we shut out 
of consideration the fact that it was made on the 9th of October ? 
But suppose no policy at all had been issued, can we shut out 
the proposal sent in several days after the 11th of September? 
At the time the slip was signed it may be that the Plaintiffs 
had no insurable interest — indeed, I am disposed to think that 
Mr. Smith had not made a binding contract with the Cowlishaws. 
But what do we find afterwards f Even although the contract 
on the 11th of September was not a valid one, are we to hold 
that nothing could validate it ? There is the formal proposal 
made and accepted three weeks after the cover slip was signed. No 
doubt, immediately after Mr. Smith had heard what the Bobey's had 
done his companv became liable to the Cowlishaws, and are we to set 
aside their document accepted afterwards, and say that it goes for 
nothing ? Then we go on further and find that on the 9th of October 
that proposal and acceptance were reduced into a full and complete 
policy in the ordinary form. On that the Plaintiffs sue. Surely we 
are not justified in throwing all these circumstances out of consider- 
ation. Then again we ought not to grant a motion of this kind on 
the ground of surprise, unless we saw a reasonable prospect of the 
Defendants' succeeding at the next trial. I see no such prospect. 
It is said that I would have refused an application to amend the 
pleadings. It is probable that at any rate I would have imposed 
terms. Still the application ought to have been made at the trial. 
There is one very singular thing. The Bobep make no affidavit at 
all ; they leave it to Williams to swear that he believes the facts 
mentioned in his affidavit were unknown to them. But why do they 
not come forward and satisfy the Court that they were reasonably 
surprised by the evidence which came out at the trial ? There can be 
no justification for their not making an affidavit in this case. 
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Tn Kxw As to the leoond ground, I am quite prepared to hold that any 
suiujioB c£ defence whieh might be set up by Mr. Smith in an action by the 
T«« On Cowlishaws would be a good ground of defence for the Defendants in 
AusTBAUAv ^bis action. I am disposed to thiuk that the law on this point is as 
lasua. Oo. eontended for. The conthkct of insurance is a contract of indemnity. 
The Defendants agreed to indemnify the Plaintiffs. If therefore 
there is a loss which the Plaintiffs are liable to pay, it is the duty of 
the Defendants to reimburse the Plaintiffs, but not otherwise. If 
Mr. Smith had knofm of anything amounting to a concealment <^ 
material facts on the part of the Cowlishaws, and paid the money with 
that knowledge, it might have been a defence. But there is no ease 
in whieh it in laid down that a person who pays honestly and knows 
of no defence at the time and then calls upon his reinsurer to pay 
him, cannot recover if a defence against his assured is afterwards dis- 
covered. No statement can be found in any text book that the guaran- 
teeing office is not liable under such circumstances. It appears to me 
that the course taken by Mr. Smith was as straightforward and oonsis - 
tent as anything could be. It is quite clear from the evidence that Mr. 
Smith did not know that the Cowlishaws were withholding inform- 
ation when he extended their policy or when he paid the loss 
Under these circumstances I cannot see that the defelice is open to 
the Defendants. Besides, from the course of cross-examiuation 
adopted by Mr. Davit at the trial, I am strongly inclined to bdieve 
that the Robeys knew of these documents before the trial. How 
then can they complain of surprise ? It is alleged in the affidavit 
that the Defendants did not know that Messrs. Cowlishaw Bros, were 
possessed at the time they renewed their policy, of the information 
respecting the charter party of the ship '^ Ooeanus,'^ and the bills of 
lading in connection with her cargo, which it was shown at the trial 
they possessed. I do not believe it. 

Then we are told that the Plaintiffs had not paid the loss under 
their policy. It turns out that they had. Whether they had or not 
does not matter— the mere liability to pay would be quite enough. 

I am very surprised to find the last ground stated '^That the 
Defendants were taken by surprise, as they were not aware until it 
appeared for the first time at the trial that Messrs. Cowlishaw Bros, 
had not declared in due time on their policy with the Plaintiffs.'' I 
will just read the evidence of Bobey himself as to that. " I do not 
recollect the declaration coming in. I did not receive it. 1 first saw 
it about a week after the date of it ; I think, after the 22nd of 
October. I saw it in my office.'' Here is the evidence when the 
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dedaration was sent in, and yet the Defendanta tell us that they are Thb Kxw 
surprised to find that the declaration was not nade in dne time. It ^^^^ ^] 
is no ground ci surprise at all. «• 

I am quite satisfied that if a new trial were granted in this ease, we austillliav 
should have applications of this kind made erery day whenever a new ^«^^ Oo. 
point turned up at the trial. 

Per Curiam. Rule dUeharged with eo$ts. 



OOHiVIE V. HABSIN. 1S7S, 

Crown Landi^GranU to VottmUtro-^AuigndbUity of OfrtiJIcaUo-^l Vie. No, 6, «. 44. SopUmUr 18. 

A certificate issned to a Yolonteer under the Act 81 Vie,, Ko. 6, ■. 44, and 45, 
entitling him to a free grant of land, is assignable as soon as issued, and his trans- 
feree may apply in Ms own name for the grant. 

Ejectment. As the trial at Grafton, before Dowling^ A.J., it 
appeared the Plainti£P, on the 11th of June^ 1870^ made an applica- 
tion in the usual form for a grant of land under the Volunteer Force 
Regulation Act of 1867^ s. 44 (1). The application was in the follow- 
ing terms : — " In virtue of the enclosed certificate I hereby apply for 
a grant of SO acres of unimproved Crown land hereunder described.^' 
In the margin of the application it was stated that the name of the 
volunteer was A. S. B. Shuttleworth. The Plaintiff applied in his 
own rights and not as agent for Shuttleworth. The certificate was 
lodged in the Lands Office, but neither it nor any transfer from 
Shuttleworth to the Plaintiff was produced at the trial. The Defen- 
dant, on the ISth of June, 1876, applied to conditionally purchase a 

(I) 81 Vic. No. 5» 8. 44 :— Every offi- Crown Lands Alienation Act of 1861, 

oer, non-comndBsioned officer, and sabjeet to iniQii regalations and eondi- 

YolnjBieei under this Act (not being on Uons^as may from time to time be Bp- 

the regular staff or serving for regolar proved of by the Governor and laid be- 

pay in any volunteer force) shall be en- fore both Houses of Parliament. And 

titled after having served as an efficient the certificate of the officer commanding 

volTmteer icv a- eontinuetu pttiod of the vohmteer • force shall* be saffieient 

five years dating Itom the Ist of , Jann- evidenee that any officer, .n^-^mmuK 

aiy, 1868, to receive from the Govern- sioned officer, or volunteer has served as 

ment in consideration of his efficient an efficient volunteer for the prescribed 

service a free grant of fifty acres of term of five years, 
saeh land as maj be open to conditional 
sale under the 18th section of the 



224 SUPREME OOUBT SBF0BT8. N.B. 

OoiLTu hundred acres of land, said to indade the land taken up by Plaintiff 
g^jy under the application already menti<med. On the 20di of October^ 
1876^ a deed of grant, reciting that the Plaintiff is ''entitled under 
the provisions of the Volunteer Force Emulation Act of 1867 to re- 
ceive a grant of iSfty acres of land/' issued to the Plaintiff. At the 
trial the jury, following the learned Acting-Judge's direction, found a 
verdict for the Plaintiff. 

A rule nisi for a new trial was obtained on the 6th of June, upon 
the grounds that the verdict was against evidence and that the Acting- 
Judge should not have admitted in evidence the application of the 
Plaintiff dated the 11th of June, 1876, or the memorandum of the 
same entered by the Casino Land Agent in his Volunteer Land 
Orders Book. 

Heydon now appeared to support the rule. [He wished to argue 
that the original certificate of Shuttleworth and a transfer in writing 
by Shuttleworth to Plaintiff ought to have been produced to make the 
application admissible, but the Court thought that these points were 
not open to him under the rule.] By the Volunteer Act power was 
given to make regulations. Regulations were accordingly made. (2) 
The first regulation is in the following terms : — Volunteers who may 
obtain certificates from the officer in command of the Volunteer Force 
that they have served as efficient volunteers for the period requisite to 
entitle them to free grants, will be required to register the same in 
this office, and thereafter they shall be at liberty to present such cer- 
tificates personally or by an agent at the Land Office of any district on 
Bny other than a Land Office day, accompanied by an application in the 
form hereto appended " By this regulation the certificate must be 
registered before an application can be made, but no evidence was 
given of registration. And the person who applies must be either the 
volunteer to whom the certificate was issued or his agent. Here the 
Plaintiff was not the volunteer, nor did he describe himself as agent, 
nor was there any evidence of his agency. Regulation 7 says : — 
'' The necessary surveys will be made at the instance of the Govern- 
ment, and a free grant issued to the volunteer entitled to the same, or 
to any person to whom he may have duly transferred his entire in- 
terest therein.'' That applies only to a transfer of the right to a 
grant after application, not of the right to apply. Before application 
the volunteer has a mere personal right which is not transferable. 
It is different when, by applying, he has obtained a right to a definite 
piece of land. That may well be transferable. As it appeared at the 

(2) Gov, GaaetUt 4th Noyember, 1870. 
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trial that the Flaintiif was not entitled to a grant the foundation of Ooilvis 
his title was. gone. The Goyemment having had no authority to issne habkin 
the deed of grants it is bad. 

Darky and Bartuti, who appeared to shew cause^ were not ealled 
upon. 

Sir James Martin, C.J. This was an action of ejeetment. The 
Plaintiff in support of his case put in a grant from the Grown to 
himself, issued inpursuance of the Volunteer Act. The parcels in 
the grant are identical with the land sued for in the aetion. The 
Plaintiff's case was complete upon proof of the identity of the parcels. 
The Defendant set up in answer a conditional purchase by himself of 
land including that in question. In reply to that case the Plaintiff 
put in evidence an application for a Volunteer Land Order Selection 
signed by him, and antecedent in date to the conditional purchase by 
the Defendant. It is now contended that under the Volunteer Act, 
although a right is given to a volunteer to obtain a free grant of 50 
acres of land, yet it is a right which he must personally exercise, and 
cannot transfer to any one else, and that therefore this application by 
the Plaintiff, who was not a volunteer but only the transferee of one, 
goes for nothing. One ground takep is the wrong admission of this 
application ; the other that the verdict was against evidence. 

It appears* to me that a person, having obtained a certificate under 
the 44th section^ acquires a right which is absolute and depends from 
that time on nobody's discretion. The Act says that he '' shall be en- 
titled^' as a matter of right to fifty acres of lanc^ and prescribes no duties 
to be discharged with regard to it. It is not like the case of a conditional 
purchaser who has to perform conditions which will occupy some 
years before his title is complete ; the land becomes the volunteer's 
absolutely the moment he intimates his intention of taking it. 
Suppose, instead of selecting himself, he sells his right to select to 
some one else. I know of no law preventing a person with a title to 
land, from transferring it to anyone he likes. Nor is there any 
statute forbidding it. Here is a grant issued to Ogilvie, the Plaintiff, 
who appears to have been the proper transferee, and to be entitled to 
it. The Judge was perfectly right in admitting the Plaintiff's ap- 
plication in evidence. At the same time it was quite unnecessary, 
and the grant in itself was sufficient evidence of title. 

As to the title of the conditional purchaser it is too vague altogether. 
It is quite impossible as the surveyor says in his evidence to ascertain 
what is meant by this description. It has been said that he was 
misled in making his description, by the conduct of the land agent ; 
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OoiLviB but we have over and over again decided that that cannot be taken 
H^» into account 

I think neither of the grounds is made oat. 

I^AftokAySi J; The* main point of lair arising in thiif ease is^ 
whether the holder of a Volunteer Land Order can assign it^ I 
havd no doubt that a right to land evidenced bjr a written do6«axieiit 
may betitosferred. If it is an absohitcf right to pmpetty, it is 
capable ' of' alienation. Directly the certificate was granted to 
Shuttleworth, ' he had the right to transfer. Nothing bearing 
Sfauttleworth's signature was produced at the trials and 'the only 
arguable point was whether we can go b^nd this title and say that 
there is no evidence that the Plamti£F got anything from Shuttle- 
worth. But I think that point is not open imder the ground that 
the verdict was against evidence. 

FjktltvtTf J. I am of the same opinion. Section 44 gives a dear 
right tb a volunteer to obtain a graiit of hnd, and he acquires under 
it a clear interest in land. It being an absolute interest, what is 
there to prevent his exercising a right to transfer. He must have 
conseqnetttially by law a power of alienation, otherwise he would not 
have the full enjoyment of his interest. Regulation 7, which appears 
to me entirely intra vires, recognises the transferee. I am very glad 
of this decision. If it were otherwise, it would upset titles all through 
the country. But even if the contention were right the only difference 
it would make would be one of form. A person would have Uf 
describe himself as assignee and agent of the volunteer, on whose 
certificate he was applying. Those words would be a useless 
addition, and would Only further complicate the already too com- 
plicated machinery of our land administration. I think the eri- 
dence was rightly admitted. 

On the other point I do not think it necessary to say anjrthing. 

Rtde discharged with costs, 

AttcHiieys for the Plaintiff-^— l>atn/f«y tmd Chapman. 
Attorney for the Defendant — Norrie [by Ryan). 
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MONTEFIOBE and Anotheb v, O'CONNOR. 
BUI of BxcKange— Evidence of Indoreement. 

Under certain oironmstances an open indorsement of a Bill of Exchange may 
be treated as one »ant reeoure. 

Action by the indorsees against the indorser of a Bill of 
Exchange^ drawn at ninety days after sights by the Director of the 
Bank of New Caledonia^ at Noumea^ on the Bank of New Caledonia 
in Paris^ in favour of the Defendant^ for 1535 francs. 

Fleas: 1. That the Defendant did not indorse. 2. That the bill 
in the declaration mentioned was in the French language and was in 
the words and figures ioUowing, that is to say [the plea went on to 
set out the bill at length in French and a translation in English] . 
Averment that the Defendant is the person in the said bill described 
as T. O'Connor^ and that at the time the Defendant plkced his 
signature on the said bill as the indorser thereof it was distinctly 
understood and agreed between the Plaintiffs and the Defendant that 
such signature of the Defendant was for the purpose of making the 
said bill negotiable only and not for the purpose of giving any cause 
of action to the Plaintiffs against the Defendant, in case the said bill 
when presented should be dishonoured. 

The action came on for trial on the 38th May^ 1878, before the 
Chief Justice and a jury. The following was the whole of the 
evidence given on both sides : — 

George Barron Montefiore : I am managing clerk of the Plaintiffs. 
I know the Defendant. This [the bill sued upon] came into the 
hands of the Plaintiffs addressed to the Defendant. Defendant came 
to our office. I saw him with this bill in his hand. I saw him 
indorse it. The Plaintiffs gave the Defendant a cheque for j£60 6s. 9d. 
That was the amount of that bill less a certain rate of exchange. 
He then left the bill with the Plaintiffs and went away. 

Cross-examined : I know the Defendant by sight. Beyond his 
coming into the office to make some freight arrangements, the firm 
had done no business for him before. 1 know Mr. Higginson in 
New Caledonia. Plaintiffs act in Sydney as his agents. We have 
done so for ten or twelve years. I believe the Defendant had been 
in the office to make freight arrangements about sending goods to 
Mr. Higginson in New Caledonia. I can remember only one 



1878. 
September 16. 
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MoNTBFioRi occasion^ and of that have only a faint recollection. This bill of 
O'Connor, exchange probably came under cover to Plaintiffs with a number of 
other letters. I can't say who sent it to our firm. I canH say how 
it came. It was not enclosed in an envelope addressed to our firm. 
It did not come by post as far as I remember. I have made no 
inquiries as to how it came. There are three clerks in our office. 
It was enclosed in an envelope addressed T. O'Connor. After it was 
opened I saw that an jaccount-sales was enclosed with the bill ; it came 
from Higginson^ Morgan and Co. That is the Higginson for whom 
Plaintiffs act as agents. I don't remember any instance of Plaintiffs 
paying Defendant any money on account of Higginson. I draw 
cheques for the firm. The two partners draw cheques as well. I 
remember on one occasion beef being sent by the Defendant to 
Higginson, Morgan and Co. Defendant came to us to ask if he 
could send a consignment through our house to Higginson, Morgan 
and Co. I imagine this bill of exchange represents that trans- 
action. I don't remember that Defendant on three different 
occasions sent beef to Messrs. Higginson, Morgan, and Co. 
for which he was paid by Plaintiffs' cheques. Plaintiffs did 
pay money for Higginson and Co. On this occasion Defendant came 
to our place of business and asked if we had any letters for him from 
New Caledonia. I said yes, and the letter containing this bill of 
exchange was then handed to him. He opened it, and I saw him 
take out the bill of exchange. I am quite certain I did not say — 
'^ I suppose you want our cheque for that ?" As far as I remember, 
what took place was this : — He showed me the bill and the account- 
sales, and asked me what he could do with the bill. I said I would 
take it off him at a discount of If per cent., to which he agreed. 
He said " Yes," I suppose. I don't remember exactly what he said. 
I can't say whether I said *' discount " or " exchange." He then 
put his, name on the back of the bill and I handed him a cheque for 
£60 6s. 9d-, which was the full amount of the bill (1535 francs) less 
the exchange or discount. Nothing more took place. The value of 
the bill was £61 8s. The exchange was £1 Is. 3d. I don't 
remember Defendant saying — '^ Yes, it's no good to me." I don't 
remember doing anything with the bill. I believe I went in to Mr. 
Herbert Montefiore and asked him what the current rate of exchange 
would be, and he wrote, in French, on the bill — " Pay to the order of 
Messrs. Montefiore and Montefiore in specie." After Mr. Montefiore 
had written that I took the bill back to the Defendant with the 
cheque drawn out. I don't remember saying to him — *' Put your 
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name there.'' I told him (in effect) to put his name on the back of Monteitiobe 
the bill. He wrote his name underneath these French words on the o'CJonnor. 
back of the bill. I don't know whether the Defendant is conversant 
with the French language. The bill is in French. The amount is 
stated in francs. I told him that the cheque represented the amount 

■ 

less the 1| per cent, exchange. The bill is drawn by the Bank of 
New Caledonia^ Noumea, on the Bank of New Caledonia^ Paris. 

Ke-examined : The Plaintiffs had nothing whatever to do with these 
meat transactions. Before I took the bill to my brother^ Defendant 
had asked me what he could do with the bill^ and I told him that we 
would take it from him at a discount or exchange. Defendant knew 
it was a bank draft of some sort. The account sales were in English. 

Timothy O'Connor : I am the Defendant. On several occasions, I 
consigned beef to Mr. Higginson in New Caledonia — salt beef. I 
think these consignments extended over two or three years. I sent 
four shipments of beef altogether. I went to Plaintiffs' firm and 
asked what would be a good firm to ship beef to in New Caledonia. 
I was told that Higginson, Morgan, and Co., were their own agents, 
and that I could not ship it to a better firm. After that I made a 
shipment. I was paid for that shipment by the Plaintiffs' cheque. 
It was stated in a letter from Mr. Higginson, " Our friend, Mr. 
Montefiore, will pay you." I went there and was paid. The second 
shipment was sent and I was paid in the same way. These ship- 
ments were in my own name and were through Plaintiff's office. The 
last witness paid me on both occasions. The third shipment was just 
the same. The same gentleman gave me a cheque as before. The 
fourth shipment was the present transaction. I shipped the beef in 
January, 1877, and when the mail arrived in the following month, I 
inquired if there was a letter for me. They gave me a letter from 
Higginson, stating that he had received the beef and he would do his 
best as usual to make a sale of it. I went the following month and 
there was no account. I then wrote to Higginson. In June he was 
in Sydney, and I saw him at Plaintiffs' office, and gave him a state- 
ment of what had occurred, and he said he could not believe it. 
Nothing more was done at that time. In the following month of 
July, I went to Plaintiffs', and inquired if there was a letter, and a 
Utter was handed to me by one of the clerks. Just as I opened the 
letter the last witness came over to the counter. He saw the account 
sales and the bill in my hand. He said, '^ I suppose you want to sell 
me that." I said, " Yes, it's no good to me" ; and I handed it to him. 
I do not understand the French language. He took the bill out of 
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MoNTEFioRK my hands and took a piece of paper and made up some figares, and 
O'CcmNOB. ^® ^®^* ^ *^ inner office and brought me out a cheque. He brought 
the bill out and placed it on the counter and said^ " Write your name 
there.**' He said then^ *'The next one that will come, send it down 
also." I said, '' Yes/' and left the office. Thaf s all that occurred. 
He did not read or explain anything to me. The only thing I know 
on it was '' 10th July" and " T. O'Connor." He showed me where 
to put my name, I did not hear anything farther about this trans- 
action till February this year. 

Cross-examined : Plaintiffs had no interest in the beef on the first 
three occasions. I got my money without any trouble or incon- 
venience. The account sales sent in to me were in English ; the 
amount used to be given in francs. Always a letter came from 
Higginson. On this occasion the letter said that a draft was sent on 
a bank. The bill was not in my hands half a minute. I have nego- 
tiated bills in English. I have indorsed bills a few times. I know 
what it is to indorse bills and to have the bill dishonoured. I did 
not know what I was getting. Mr. Montefiore did not tell me what 
he was charging. I took the account sales with me. It used to state 
on former occasions how much the sales came to in EngUsh money. 
This was not stated on this occasion. I can't say whether this letter 
differed from the other letters. 

Be-examined : I was not told that this was a bill on Paris. 

The learned Chief Justice told the jury that he could not see any 
evidence in support of the pleas. The jury found a verdict for the 
Defendant. 

In June last a rule nisi was obtained for a new trial on the ground 
that the verdict was against evidence and the direction of his Honor. 
This rule now came on for argument. 

M. H. Stephen and Know for the Plaintiffs support the rule. We 
do not dispute that if there is anything in the situation of the parties 
leading to the conclusion that the indorsement was intended to be 
without recourse, no express agreement is necessary. The case does 
not come within any of the exceptions stated in Byles on Bills {I), 
The passage relied upon by the other side is as follows : — " The con- 
tract (of indorsement) consists partly of the written indorsement, 
partly of the delivery of the bill to the indorsee, and may also consist 
partly of the mutual understanding and intention with which the 
delivery was made by the indorser and received by the indorsee. 
That intention may be collected from the words of the parties to the 

(1) p. 152, lOth ed. 
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contract^ either spoken or written, from the usage of the place or of MomnnoBi 
the trade, from the course of dealing between the parties, or from o'Connob. 
their relative situation/' What is there in this case under any one of 
these heads to restrict the Defendant's prima facie liability ? There 
is certainly no express agreement. Where is there an implied one ? 
There is no evidence of any usage, one way or the other. No course 
of dealing between the parties is made out ; on the contrary, it ap- 
pears conclusively from the evidence that this was an isolated trans- 
action, differing altogether from the other transactions between these 
parties. Then, as to the relative situation of the parties, there was 
no relation at all between these parties except that of indorser and 
indorsee. In Lloyd v, Howard (2), where it was held that the re- 
lation of the parties negatived liability, the Defendant was a mere 
agent to collect money, a simple bailee. In Castrique v. Buttigieg (3) 
the Plaintiff had employed the Defendant to buy bills for him, and 
the indorsement was simply for the purpose of making them nego- 
tiable. In both of these cases the relation of principal and agent was 
distinctly made out. Denton v. Peters (4) is another case. There it 
is decided that to make a binding indorsement as against the indorser 
there must be an intention to pass the property. But the intention 
must be mutual. 

Butler y Q.C.y and Darley for the Defendant show cause. We rely 
on the judgment of the Privy Council in Castrique v. Buttigieg. It 
is said that there is no evidence of a course of dealing, but this very 
beef for which the bill was sent was shipped through the Plaintiffs. 
The Plaintiffs represented Higginson throughout. We will shew that 
not only did the Defendants never intend to become liable, but the 
Plaintiffs so understood it, or ought to have understood it. What 
was meant by his saying, '' It's no use to me ?" Did not that show 
that he looked upon it only in the light of a cheque to be paid by the 
Plaintiffs ? Another strong fact is that they act with a man in the 
position of the Defendant without explaining anything to him. That 
looks as if they thought that it did not matter to him in the least 
whether he put his name on the back or not, and that the indorse- 
ment was only for their benefit to enable them to negotiate the bill. 
The fact of the Defendant thanking them for the cheque showed that 
he regarded his signing his name as a simple receipt for the payment, 
and that he would hear nothing more of the bill. Then^this was a 
bank draft, and it cannot have been in the contemplation of the 

(2) 20 L. J. Q. B. 1. (4) L. B. 5 Q. B. 475. 

(8) 10 Moo. P. C. d4. 



232 8UPEEME COUET EEPOETS. N. S. 

MoKTEnosB Plaintiffs that the Bank of New Caledonia would break. What did 
0*Co»moB. *^®y ^"^ about the Defendant's indorsement when they thought they 
had the security of a bank ? We say that the Defendant's name was 
put on the back of the bill only as a kind of receipt and to enable 
the Plaintiffs to negotiate the drafts which was made payable to order. 
Stephen in reply. The Plaintiffs' liability cannot depend on his 
knowledge or want of knowledge at the time of indorsing. The 
Plaintiffs could only be expected to look to what he said and what he did. 
'^ It's no use to me" might be very well understood to mean that he 
did not know how to get it discounted, but could surely not show any 
intention on his part not to indorse in the usual way. Is it to be laid 
down as law, that every person discounting a bill is to explain its effect 
to the indorser ? The Plaintiffs did not explain, and were not bound 
to explain. Further, it does not appear that the Defendant asked for 
any explanation. 

Sib James Martin, G.J^ In this case the Defendant is a butcher 
carrying on business in Sydney. He was in the habit of sending 
consignments of beef to Higginson, Morgan, and Co,, in New Cale- 
donia, whose agents in Sydney the Plaintiffs were. On the occasion 
of three of these consignments the Defendant swore that he went to 
the office of the Plaintiffs, and was paid by them. After the fourth 
consignment he went again to the office, and asked if there were any 
letters for him from Higginson. An unopened letter was handed to 
him ; he opened it, and took out the bill of exchange now sued upon 
and some account sales. He says (and I wish to base my judgment 
entirely on the Defendant's own evidence), that the Plaintiffs' clerk 
saw these things in his hand, and said, " I suppose you want to sell 
me that ?" The Defendant said, " Yes ; it's no good to me," and 
handed the bill to him. Afterwards he is given a cheque for the 
amount of the bill less discount, puts his name on the back of the 
bill, and goes away. Nothing more is said, and that is the whole 
transaction. Now, it must be observed, that there is no pretence 
whatever for saying that these Plaintiffs were at any time liable to pay 
the Defendant anything for his beef. If he ever got payment from them, 
it must have been either because they were willing to advance the money 
for Higginson or because Higginson had instructed them to pay. They 
had no interest whatever in these shipments, and there was no course 
of business which entitled the Defendant to look to them on this 
occasion for payment. With reference to the indorsement the 
evidence amounts only to this, that having that bill drawn payable in 
his favor, he hands it over to the Plaintiffs, receives a cheque from 
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them^ is asked to put his name on the back and does so— in other MoNTunoBs 
words indorses it. It is said correctly that all the facts stated in the o*Connob 
second plea are equally put in issue by the first. Well to prove the 
first issue the Plaintiffs are only bound to put in the bill and to prove 
the handwriting of the indorsement. Their case is made out unless 
cut down by the Defendant. If he puts his name on a bill without 
any restrictions he is prima facie liable^ and it is for him to get out 
of his liability. Now the law is perfectly clear (and I understand 
there is no dispute as to it) that even if a man does hot indorse 
without recourse, yet if there is anything in the surrounding circum- 
stances which shews that it was not intended to make him afterwards 
liable on his indorsement, then he is in the same position as if the 
indorsement had been expressly without recourse. But here where 
is there the shadow of a circumstance to shew such an intention ? 
It is said that the Defendant was a butcher. But is there to be one 
law for a butcher and another law for a merchant? Are certain 
acts when done by a merchant to amount to an indorsement, but not 
when done by a butcher ? Then it is said that the Defendant did 
not understand the French language, and that the Plaintiffs ought to 
have explained the bill to him. But are we to hold that no man is 
to be liable on an indorsement of a foreign bill unless the indorsee 
when he discounts it takes a dictionary and translates it to him ? 
I would ask where is there any contract in this case, or any course of 
dealing, or any relationship (such as that of principal and agebt) 
between these parties ? I think I was perfectly right in telling the 
jury that the facts proved did not get rid of the Defendant's liability. 
This verdict is, in my opinion, demonstrably wrong, and I think the 
rule for a new trial should be made absolute. 

Hargrave, J. It is clear law that a man is not liable if he indorses 
without recourse ; and it is equally clear law that all the acts and 
circumstances under which an indorsement is made must be taken 
into consideration. And the effect of them was for the jury. 
The leading circumstance from the beginning to the end of this case 
is that Higginson and Moutefiore and Co. were correspondents. 
Looking at the whole of these transactions and not picking out this 
particular one, the jury must have seen that all the payments he 
received for the beef were received through Moutefiore and Co. 
The evidence is that he went there and always got payment. All 
these transactions took place through Montefiore's office. The De- 
fendant would not have sent shipments to anyone at Noumea, but he 
asks the Plaintiffs to tell him who is a good man there, and is recom- 
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MoinsFioRi mended by them to Higginson. I cannot aee^ if there has been any 
O'CoMwoB. xK^istake^ why the Plaintiffs should get the benefit of their own silence 
or this man's ignorance. When he said^ ''it's no use to me^'' what did he 
mean ? He meant it was not cash to him^ and that he wanted cash. 
Then he signed the bill. Suppose they had asked him^ "Do you 
mean to make yourself liable ?" what would he have said 7 Why^ 
it would be absurd that he should. All these circumstances are quite 
conclusive to my mind against the Defendant's liability. I am sure 
the Plaintiffs did not intend at the time that he should be liable; it 
is only when the bill comes back dishonoured that they think they 
will make every one pay whose name is on the note. I think the 
jury were quite right. 

Sir W. Manning^ J. The simple question is^ whether there was 
any evidence to go to the jury. I think there was. What are the 
circumstances ? The Defendant is a butcher who wants to send some 
salt beef to New Caledonia ; the Plaintiffs are merchants^ having cor- 
respondents there. He goes to the Plaintiffs to make inquiries. They 
tell him that he cannot send to a better firm than their constituents. 
Then arrangements about the consignments and about freight are 
made by the Defendant with the Plaintiffs. Four shipments took 
place^ and after each of three shipments Higginson Morgan and Co. 
wrote to the Defendant and said^ '' Our friend Mr. Montefiore will 
pay you." There is some delay in payment for the fourth shipment 
The Defendant calls several times at the office; at last he finds a 
letter addressed to him. He opens it and finds this bill enclosed. 
He had it in his hands scarcely half a minute when Mr. George 
Montefiore says, "I suppose you want to sell us that." So far 
from thinking that there was no evidence, I think there was very 
good evidence for the jury to act upon. Indeed it seems to me that 
they would have been wrong if they had found the other way. Take 
the case of a very ignorant person. If such a man as the Defendant 
were asked to put his name on the back of that document, 'what idea 
could possibly be conveyed to his mind except that what he did was 
simply a necessary formality in order to get his money. It seems to 
me quite clear that a merchant dealing with a man in the Defendant's 
position in life, if he intends to reserve the indorser's liability, ought 
to explain to him the effect of what he was doing. Then again as to 
the word ''sell," it has different meanings with different persons. 
In plain English, which every one is supposed to understand, it means 
parting with a thing for good, having done with it for ever afterwards. 
On the other hand, buying a bill or a bank draft means, in mercantile 
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language^ buying the responsibility of the several people whose names Montetiobs 

are on it. But that is not what people in a different walk of life o*o<MfKOB. 

would understand by the expression. If a man sells a cow or a cask 

of beef^ he expects to be paid for it and never to hear anything more 

about it j certainly not to have any liability hanging over his head. 

In all probabiUty^ if it had been explained to the Defendant what 

the legal effect of his indorsement would be^ he would have refused 

the bill altogether and applied to Higginson for payment in some 

other way. I thinks under all the circumstances^ there was evidence 

to go to the jury. It is quite enough, according to many decisions 

in this Court, that there should be evidence on one side only, but 

here I think that on the evidence on both sides, there was enough to 

go to the jury. 

Rule dkcharged with costs. 

Attorneys for the Plaintiffs — WarUy Johnson and Want. 

Attorney for the Defendant~-S. C. Brown. 



Ex PASTE TOMLINSON. ^^^ 

Articled clerks — Fees on examination. 

An articled clerk is only required to pay the fee of £10 on admission to the final ^^^^ — 1 
examination once. 

W. H. Cooper moved for a mandamus directed to the Board of 
Examiners, ordering them to admit Ralph David Tomlinson, an 
articled clerk, to his final examination. The only question which 
arose was whether Mr. Tomlinson, having on a previous occasion 
paid the fee of £10 under rule 22 of the Rules of Court of the 18th 
of December, 1877, and failed to pass the examination, could be 
required to pay a further fee of £10 before being again admitted to 
examination. 

Sib James Martin, G.J. We will not grant a mandamus, but 
the expression of our opinion will be a sufficient guide to the exami- 
ners. The fee of £10 fixed by the rules is directed to be paid by 
the Frothonotary to the Examiners. At the same time the candidate 
is only required to pay one fee. It may be that if a candidate fails, 
his second examination will take place before different examiners, in 
which case the trouble of examining would be imposed on them for 
which they would not be paid. I think, therefore, that there has 
been an omission in these rules. But as they stand, I do not think 
the applicant should be required to pay the fee more than once. 

Habgrave, J., and Faucett, J., concurred. 
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December 5. ROBEY and Others ». THE ADELAIDE INSURANCE COMPANY. 

Marine Insurance — Insurable Interest — ** Projits^* — Wager Policy. 

Plaintiffs, having a contract to supply the Victorian Groyemment with coal, 
also another contract to procure all the tonnage required to carry the coal at 
lis. 6d. a ton, hired the steamship B for eighteen months for lis. at ton, less 2} 
per cent, discount. On the two contracts a profit of 2s. 9d. per ton was being 
earned. They effected an insurance with the Defendants for £300, '* at and from 
the 20th February, 1878, to the 20th August, 1878, whilst trading between 
Sydney, Newcastle, and Melbourne, upon, and in the good ship or vessel called the 
* Blackbird,' " ** beginning the adventure on the said goods and merchandise from 
the loading thereof aboard the said ship." The valuation clause was in the 
following terms — ''The said ship, &c., goods, merchandise, &c.^ for so much as 
concerns the assured . . . are and shall be valued at £300 on profits to be^ 
earned." The declaration alleged that the vessel continued to earn the profits up 
till her loss, and that by her loss '* the said profits then being made and earned, 
and profits thereafter to be earned, being profits within the meaning and intent 
of the said policy, and insured thereby to an amount exceeding £300, became and 
were wholly lost to the Plaintiffis, and a total loss in respect thereof to the amount 
of the said sum of £300, became and was payable to the Plaintiffs." 

Heldy that the declaration was bad; 

Per SiB J. Martin, C. J., because the venture was not necessarily dependent on 
the existence of the ship; per Harqrave and Faucbtt, J.J., because the word 
** profits" in the policy meant profits on goods, and the risk had not commenced 
until they were laden or ready to be laden. 

Declaration. That, before the making of the policy hereinafter 
mentioned, the Plaintiffs were owners of a share in a certain contract 
with the Government of Victoria, to supply to the said Government a 
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large quantity of coals^ and to deliver the same at the wharf in Mel- Robet and 
honme in the said Colony ; and the Plaintiffs were also at the said ^ 
time owners of a share in a certain other contract to procure and Adelaide 
supply all the tonnage required to carry the said coals^ so contracted 
to be supplied to the said Government as aforesaid from Newcastle in 
this Colony to Melbourne aforesaid for the sum of lis. 6d. per ton^ 
and^ in order to carry out the last-mentioned contract^ the parties 
thereto who had so contracted hired a certain screw steamer named 
the ''Blackbird'^ (being the ship or vessel named in the policy herein- 
after set forth) for the period of eighteen months for the sum of lis. 
per ton (less 2^ per cent, discoimt), to be paid by them for the hire 
of the said vessel^ and the said vessel was accordingly employed 
in carrying the said coals under the said hereinbefore mentioned 
contracts from Newcastle to Melbourne aforesaid^ and was carrying 
the same at the rate of about two cargoes per month, and was earning 
and making profits upon the said contracts to the amount in all ol 
28. 9d. per ton. And the Plaintiffs afterwards, and while the said 
ship was employed in and was making the said profits, on the 20th 
day of February, a.d. 1878, caused to be made with the Defendants 
a policy of insurance upon the said profits so being earned by the said 
vessel, which policy is in the words and figures following, that is to 
say: — [Policy set out at length. The material parts are as follows : 
— '' Messrs. Robey Brothers and Co., as well. • . do make assTirance 
and cause themselves and them and every of them to be insured lost 
or not lost, at and from the 20th February, 1878, to noon 20th 
August, 1878, whilst trading between Sydney and Newcastle and 
Melbourne upon and in the good ship or vessel called the ' Black- 
bird' . . • beginning the adventure upon the said goods and 
merchandise from the loading thereof aboard the said ship. . • . 
The said ship, &c., goods, merchandise, &c., foi so much as concerns 
the assured by agreement between the assured and the Adelaide 
Marine and Fire Assurance Co., are and shall be valued at £300 
sterling on profits to be earned. . . .'^] And, thereupon, and 
in consideration that the Plaintiffs paid to the Defendants the sum 
of d£15, being at the rate of £6 per cent., as agreed in the said poUcy 
as a premium of insurance upon the said premises and profits in the 
said policy mentioned, the Defendants became and were insurers to 
the Plaintiffs, and by the said Alfred Theodore Wilshire, as agent and 
attorney for the Defendants, and duly authorised in that behalf, duly 
subscribed and executed the said policy as such insurers to the 
Plaintiffs for the sum of j£300. And at the time of the making of 
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BoBET AND the said policy and afterwards^ and until the loss hereinafter men- 
^ tioned^ the said ship was and continued to be employed as aforesaid| 

Adelatoe and was earning the said profits^ and the Plaintiffs during all the said 
time were interested in the said ship and premises^ and profits then 
being made and thereafter to be made by the said ship as aforesaid to 
the full value of the moneys insured as aforesaid. And at the time 
of the said loss a period of more than six months of the time for 
which the said ship was hired as aforesaid was still unexpired^ during 
all which period the said first-mentioned contractors were bound to 
supply coals at a rate equal to and exceeding the said rate^ and but for 
the said loss the said ship would have continued to be employed in 
carrying the said coals^ in fulfilment of the said contract and in 
making the said profits. And the said ship and premises while 
trading as in the said policy mentioned between the dates and times 
therein mentioned and during the continuance of the said risk were 
by the perils so insured against^ and not by any of the perils 
excepted^ wholly lost^ and the said profits then being made and 
earned as aforesaid^ and profits thereafter to be earned, being profits 
within the meaning and intent of the said policy, and insured 
thereby to an amount exceeding £300, became and were wholly lost 
to the Plaintiffs, and a total loss in respect thereof to the amount of 
the said sum of £300 became and was payable to the Plaintiffs ; and 
all conditions were fulfilled and all things happened and all times 
elapsed necessary to entitle the Plaintiffs to the payment of the said 
sum of £300, and to maintain this action for the same, and nothing 
has occurred to prevent the Plaintiffs from maintaining the same ; 
yet the Defendants have not paid the same or any part thereof. 

Demurrer, on the grounds : — I. That there cannot be an insurance 
upon profits generally without at the same time specifying in the 
instrument of insurance from what source or by what means such 
profits are expected to arise. 2, That there is no connection 
between the contracts mentioned in the declaration and the said 
policy. 3. That the profits to be derived from the said coal con- 
tracts are wholly separate and apart from the profits which might be 
earned by the said vessel, and are not insurable under a marine 
policy. 4. That there is nothing m the declaration to show that the 
profit of 2s. 9d. per ton was not wholly derived from the said coal 
contract. 5. That the said policy is void, as being a wager policy. 
6. That such policy is invalid, as being opposed to public interests, 
and as making or tending to make it the interest of the assured that 
a loss should happen. 
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There were pleas and replications and cross demurrers^ but the Robet and 
arguments and judgments were confined to the declaration. Others 

M. H. Stephen {Butler^ Q.C., and C. B. Stephen with him) for the Adelaide 
Plaintiffs. This policy stands on exactly the same footing as insu- 
rances upon prospective chartered freight^ which has been held in 
several cases to be an insurable interest : Barber v. Fleming (1) ; 
Foley 1?. United Insurance Co, (2) ; Potter v. Rankin (3). By the 
loss of the ship the Plaintiffs were prevented from earning the 
profits^ and therefore had an interest which was a proper subject for 
insurance. Wilson v. Jones (4) is a much stronger case than the 
present. There, a person interested in the success of the adventure 
of laying the Atlantic cable effected a policy, and he was held entitled 
to recover the profits which he expected to earn if the cable were 
successfully laid. [Faucett, J. In that case the thing out of 
which the profits arose was lost.] So it was here; substituting 
'' ship" for " cable*' the case is exactly the same. Here, the ship 
was the vehicle by which the profits were to be earned. In Wilson v. 
Jones it was held that the subject matter of the insurance was a 
proper marine risk. Manning v. The National Insurance Co, (5) 
virtually decides that such a declaration as the present \fould be 
good. The declaration there was held bad only because it did not 
state the manner in which the profits were being eumed. Here the 
contracts are set out. Then it is said that the policy should state 
the kind of profits insured. But in many cases insurances on 
^'profits,'* eo nomine, have been held good in the English Courts. 
[Sir James Martin, G.J., refers to the two last paragraphs of the 
judgment in M'Swinney v. The Royal Exchange Co, (6).] 

Darley, for the Defendants, in support of the demurrer to the 
declaration. All the cases of policies on profits collected in Amould 
on Insurance (7), are where the profits were on goods laden or con- 
tracted to be laden on board the ship. In Insurance-law, profits have 
only one meaning — the enhanced value of goods in a foreign market. 
Here the profits set out in the declaration are not on goods at all, nor 
does any contract appear whereby the coal was to be laden on board 
the ship. The "Blackbird** might, consistently with the declaration, 
have been making a seeking voyage; and the prospect of getting a 
cargo for her might have been a mere expectancy. The second class 

(1) L. R. 5 Q. B., 59. (5) Ante p. 81. 

(2) L. R. 6 C. P., 166. (6) 14 Q. B., 646. 

(3) L. R. 6 C. P., 341. (7) p. 66. 

(4) L. R. 2 Ex. 139. 
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RoBET AND of profits mentioned in the declaration ought to have been insured^ 
t^ if insurable at all^ as freight. In Wikon v. Janes, the adventure 

Adelatoi clause was in very different terms, and much more specific than in 
the present case. The nature of the interest of the assured there 
appears on the face of the policy. Here it is not even alleged that 
the '' Blackbird '' had any coals on board when she was lost, or that 
the Plaintiffs had any contract for the supply of coals to them. How 
can it be said that the prospective profits were lost by the perils insured 
against ? Suppose the price of coal had gone up at Newcastle, or 
there had been a miners' strike, the profits would have been lost even 
if the " Blackbird '' had not been lost. Besides, there is nothing to 
shew that the same profits might not have been made by the employ- 
ment of another vessel. The profits arise out of the contracts, 
which are not marine adventures, and are not the subject of marine 
risk at all. [He also cited Halhead v. Lang (8) ; Knox v. Wood (9) ; 

and Stoekdale v. Dunlop (10).] 

Cur. Adv. Vult. 

Sib James Martin, C.J. (After stating the declaration.) To 
this declaration the Defendants have demurred. There are other 
demurrers to the pleas and replications which were not argued, 
because it was arranged that the judgment of the Court should be 
first taken upon the declaration. The question now is, whether the 
declaration discloses a good cause of action ; and I am of opinion that it 
does not. There is no doubt that freight may be insured under the 
name either of profits or of freight. The owner of a ship may, at the 
inception of her voyage, if there is a charter-party for any part of 
the voyage, insure the freight to be earned under that charter-party ; 
and if the vessel is lost before the time for carrying out the charter- 
party, will be entitled to recover under his policy. So if goods are 
on board his ship, he may insure the freight ; so if the goods are on 
the wharf, or even contracted to be put on board; so also he may 
insure the profits on goods to be shipped to a foreign country, or to 
be brought from a foreign country, provided the goods are either 
laden or contracted to be laden. A person can also insure ventures, 
as in the late case which has been cited. There, a telegraph cable 
was about to be laid, and a company was formed for working it. 
While the vessel was laying the cable, it was broken and lost. The 
venture that was insured was the successful laying of the cable on 
that voyage, and the persons assured were shareholders in the Com* 

(8) 6 E. & B., 312. (10) 6 M. & W., 224. 

(9) 2 Park. Ins., 514 ; 1 Camp. 543. 
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pany^ who were not interested in the cable itself^ but only in the Robey and 

profits to be earned from working it. The question arose^ whether ^ 

these persons who had no interest in the cable itself could recover : Adelaide 

and the Court held that they could insure such a venture^ and that 

the venture had been frustrated by the loss of the cable. This case 

is not like any of those I have mentioned. It is not like the case of 

a venture frustrated by the loss of the ship. Here the venture was 

a contract made with the Victorian Oovemment for supplying coal. 

The loss of the '' Blackbird '^ did not necessarily interfere with the 

venture. The carrying out of the contract was not dependent on 

this vessel sailing backwards and forwards between Melbourne and 

Newcastle. So far as appears^ the Flaintififs might have made the 

same arrangement with any other vessel. As the thing insured here 

was not freight, but the profits which the Plaintiffs might make out 

of the carriage of coals ; and as these profits were not dependent in 

any way on the existence of the ship^ they were not a subject of 

insurance at all. I think the demurrer should be upheld. 

Habgbatb^ J. I concur altogether with his Honor. The origin 
of all these insurances on freight and profits was the insurance of 
goods actually put on board ship. Then in the case of Eyre v. 
Glover {\1), the law was extended to the profits which could be made 
on these goods. And the law has gone on extending ever since. 
But now it is attempted to extend Eyre v. Glover to a new state of 
things altogether. The Plaintiffs are seeking to recover for the 
profits to be made from coal which might be put on board ship. The 
coals are not on the wharf ready tor shipment ; they are not even 
contracted to be put on board. That is an extension of the law 
which I am not prepared to sanction. If we allowed this declaration 
to standi merchants in Sydney might as well insure in Sydney the 
return cargo^ which might be put on a vessel by which they were 
sending their wool. The profits^ to be insured^ must be on goods 
either on board or ready to be put on board. Until that is doneV 
they are not a subject matter for insurance. Wilson v. Jones is a very 
important case. It extended the principles of insurance law to the 
modem electric telegraph cables. I am not prepared to apply that 
to the present case. It is clear that the venture must be connected^ 
in some way with a marina perils and there the undertaking was 
connected with the perils of the sea. I concur with the Chief 
Justice. 

Faucett, J. It is quite clear that the principles of insurance 

(11) 16 East, 218. 



242 SUFSEMB COTJET BEFOETS. N.8. 

R(^KT AND law have been extended very widely by modem decisions ; and the 
V. question for us^ whether this case comes within any of the decisions. 

iMauR^^ I think it does not. We must first look at the terms of the policy. 
The risk is on ''profits^'' and the adventure is to begin from 
loading on board. The general principle is^ that the risk must have 
commenced to give the insured the right to recover on his poUcy. 
But it is not clearly shewn that the risk ever commenced. It is not 
shewn that any of the goods were actually on board. That is a 
fatal objection; for the word '' profits/' must be taken to mean 
profits to be earned by the sale of goods ; and as to such profits^ it 
is established that the goods must be on board. The case which 
causes the greatest difficulty in my mind is Wilson v, Jones ; but on 
consideration^ that case seems to be consistent with the principle of 
marine insurance^ that the article on which the risk is undertaken 
must be actually on board. The case is therefore perfectly recon- 
cilable in principle with the earliest authorities. At the same time^ 
I have no doubt whatever that if proper terms had been used in the 
policy^ and if the venture had included the loss of the ship^ a valid 
insurance on the venture might have been effected. But here^ the 
profits insured are profits on goods ; and it does not appear that one 
single ton of goods was on board at the time. I think^ therefore^ 
that the risk never commenced. 

Judgment for the Defendants. Leave to amend. 

Attorneys for the Plaintiffs— ^an/, Johnson and Want. 
Attorney for the Defendants — S. C, Brown, 



November 28. ^^^ ^- TOWNS. 
— Cheque given for money won at gaming — Implied repedlr-^9 Ann, c. 14* 

To a declaration on a cheque drawn by Defendant in favor of R. W., by the 
Plaintiff as holder, the pleas were : — 1. That the cheque was given by the 
Defendant to R. W. in consideration of money won by gaming. 2. That the 
cheque wba given for such consideration, and that the Plaintiff became the bearer 
after dishonour and notice of dishonour. 

Heldf that the first plea was bad, as the Act 9 Ann. c. 14 was totally repealed 
by the Act 14 Vic. No. 9 s. 17. 

Held, also, that the second plea was bad, as not specifying the kind of gaming. 

Declaration on a cheque made by the Defendant payable to one 
Watkins or bearer, of which the PlaintiflF became the bearer. 
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Pleas. ]. That the cheque in the declaration mentioned was made Woolv 
and delivered by the Defendant to one Watkins, in consideration of towns. 
money won by the said Watkins from the Defendant by gaming^ and 
that, except as aforesaid^ there never was any value or consideration 
for the making or delivery by the Defendant of the said cheque. 

2. That the said cheque was made and delivered by the Defendant 
to one B. Watkins^ in consideration of money won by the said B. 
Watkins from the Defendant by gaming, and that^ except as afore- 
said^ there never was any value or consideration for the making or 
delivery by the Defendant of the said cheque. Averment that the 
Plaintiff received the said cheque, and became the bearer of the same 
after the dishonour of the said cheque, and after notice of such 
dishonour to the Plaintiff. 

Demurrer to the first plea, on the grounds : — 1. That it is con- 
sistent with the said plea that the Plaintiff is a holder of the said 
cheque for value without notice of the alleged illegality, and became 
such holder before the dishonour of the said cheque. 2. That there 
is nothing in the ^id plea to show that the gaming in the said plea 
mentioned was illegal, or contrary to the statute in that behalf. 3. 
That the said plea should have set forth the circumstances which show 
that the said alleged gambling was illegal. 

Demurrer to the second plea on the second and third of the above 
grounds. 

Darley for the Plaintiff in support of the demurrer. There can be 
no doubt that the first plea would be bad in England, but it will be 
contended on the other side that it is good in this Colony. The 
whole question will turn on the effect of the 17th Section of the 
Act 14 Vic. No. 9. (1) which adopts the 15th Section of the Act 8 

(1) 14 Vic. No. 9, B. 17 : — And is to say, so much of the said recited 

whereas a certain Act of Parliament Act as enacts that an Act passed in the 

was made and passed in the eighth and 16th year of the reign of King Charles 

ninth years of the reign of her present the Second, such Act being entituled 

Majesty Queen Victoria, intituled — An Act against deceitful, disorderly. 

An Act to a/mend the law concerning and excessive gaming and so much of 

games and wafers ; and whereas it is an Act passed in the ninth year of the 

desirable to adopt so much of the pro- reign of Queen Anne, such Act being 

visions of the said Act of Parliament, intituled An Act for the better pre- 

as is hereinafter specially set forth ; be venting of excessive and deceitful gaming 

it therefore declared and enacted that as was not altered by an Act passed 

so much of the said recited Act of in the sixth year of the reign of his 

Parliament as is hereinafter specially late Majesty, intituled — An Act to 

set forth shall be and is hereby de- am^end the law relating to securities given 

dared to be in force in the colony of for considerations arising out of gaming, 

New South Wales, and shall be applied, usurious^ a/nd certain other HUgdl trans- 

10 far as the same can be applied in the actions . . . shall be repealed, 
administration of justice therein ; that 
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and 9 Vic. c. 109. It will be argued that that Section does not 
repeal the part of the Statute of Anne which is altered by the Act 
8 and 6 Wm. IV c. 41 (2) and that, inasmuch as the Statute 
of William IV. is not in force in this Colony, those pro- 
visions of the Statute of Anne remain in force. It is quite clear 
that the intention of the Legislature was to get rid of the Statute of 
Anne altogether, and to assimilate the law, in this respect, to the law 
in England. Another point is, that a cheque is not within the 
Statute (assuming it to be in force). The words are, ''^ Any notes, 
bills, bonds, judgments, mortgages, or other securities, or con- 
veyances.'^ A cheque is not mentioned, nor is it a security for money. 
At any rate, the pleas are bad as not shewing, with sufficient particu- 
larity, in what the illegality consisted. The kind of gaming should 
be specially set out. Knight v. Fitch (3), Grizewood v. Blane (4) ; 
nor is it sufficient to allege that the Plaintiff took the cheque after it 
was dishonoured, without also alleging that he took it without con- 
sideration. [Sib James Martin, C.J. referred to Fitch v. Janes (5).] 

Knox, in support of the pleas. The intention of the Legislature 
must be taken to have been to leave part of the Statute of Anne in 
force, for otherwise, as the Statute of William was not adopted, there 
would be no law at all dealing with bills or notes given for gaming 



(2) 66 Wm. IV c. 41 s. 1. :— 

[After reciting the dififerent Acts on 
gaming] And whereas securities and 
instruments made void by virtue of 
the several hereinbefore recited Acts 
[specifying the Acts] are sometimes 
indorsed, transferred, assigned, or con- 
veyed to purchasers or other persons for 
a valuable consideration without notice 
of the original consideration for which 
such securities or instruments were 
given, and the avoidance of such 
securities or instruments in the hands 
of such purchasers or other persons is 
often attended with great hardship and 
injustice, for remedy thereof be it 
enacted . . . ; That so much of the 
hereinbefore recited Acts of ... . 
the ninth, eleventh, and twelfth years 
of her said late Majesty Queen Anne. 
. . . . as enacts that any note, 
bill, or mortgage shall be absolutely 
void, shall be, and the same is hereby 
repealed ; but nevertheless every note, 
bill or mortgage, which if this Act had 



not been passed would, by virtue of the 
said several lastly hereinbefore men- 
tioned Acts or any of them, have been 
absolutely void, shall be deemed and 
taken to have been made, drawn, 
accepted, given or executed for an 
iUegal consideration ; and the same Acts 
shaU have the same force and effect 
which they would respectively have 
had if instead of enabling that any such 
note, bill, or mortgage should be abso- 
lutely void, such Acts had respectively 
provided that every such note, bill or 
mortgage should be deemed and taken 
to have been made, drawn, given or 
executed for an illegal consideration; 
provided always that nothing herein 
contained shaU prejudice or affect any 
note, bill, or mortgage, which would 
have been good or valid if this Act had 
not passed. 

(3) 14 C. B. 570. 

(4) 11 C. B. & 38. 

(5) 5 E. & B. 238. 
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transactions. The effect of this would be^ that while gaming con- Woolt 
tracts are made void by the Act 14, Vic. No. 9, notes or bills given to Towns. 
carry out these contracts may be enforced. The policy of the old law 
is shewn in the judgment in Bowyer v. Bampton (6) and Edwards v. 
Dick (7). The intention to repeal this part of the Statute in no way 
appears from the context of the 14th Vic^ No. 9. Then it is said 
that a cheque is not within the Statute. But a cheque is defined in 
Byles on Bilk (8) as an " inland bill of exchange ;" and bills are 
mentioned in the Statute. The 9th Anne has been held to be 
remedial : Bacon's Abridgment (9) ; and therefore should be con- 
strued literally. As to the objection, that the kind of gaming ought 
to be stated, that is clearly unnecessary, as it has been held that all 
games, lawful and unlawful, are within the Statute of Anne : Sigel 
r. Jebb (10); Bacon's Abridgment (11). In Maxwell on Statutes {12), 
it is said, " Not only is repeal by implication not favoured, but any 
construction involving it is to be rejected in favour of any other 
which the language will rationally bear.'^ 

DarleVf in reply. Though gaming at any game is within the 
Statutes of Anne, other kinds of gaming are not, such as gaming in 
stock, gaming in insurances, &c. There is nothing in these pleas to 

show which kind of gaming is meant. 

Cur. Adv. Vvit. 

Sib James Martin, C.J. This action was brought on a December % 
banker's cheque by the bearer. There are two pleas; the first, 
alleging that it was given foi a gaming transaction; the second, 
that, being so given, it was received by the Plaintiff after dishonour, 
and notice of dishonour. The pleas have been demurred to, and the 
determination of the demurrer will depend on whether we hold the 
Statute 9 Ann. c. 14 to be in force in this Colony. That Act made 
promissory notes, bills, or other securities given for money won by 
gaming absolutely void, so that even if they came into the hands of 
an innocent holder for value, he could not recover against the maker 
or drawer. The Imperial Legislature regarded that as an hardship, 
and passed an Act, which, after reciting that '' the avoidance of such 
securities or instruments in the hands of such purchasers, or other 
persons, is often attended with great hardship and injustice,^' put all 
such securities in the category of securities given for illegal con- 
siderations. The defence raised by the first plea is simply, that the 

(6) 2 Str. 1155. (10) 3 St. 1. 

(7) 4 B. & Aid. 212. (11) VoL 3, p. 343. 

(8) p. 13 ; lOdi Ed. (12) p. 134. 

(9) Vol. m., p. 343. 
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WooLT cheque was given for a gaming transaction. If the Statute of Anne 
Tows ^® ^^ force, we shall have to hold this plea a good one. But in the 
Act 14, Vic. No. 9, there is a section substantially the same as one 
in the Imperial Games and Wagers Act (8 & 9 Vic, c. 109). It 
repeals so much of the Statute of Anne as had not been already 
repealed. It is clear that the intention of the Imperial Legislature 
was to get rid of the Statute of Anne altogether, to erase it from the 
statute-book. But in this Colony, the Act 5 & 6 William IV. was 
never in force at all, and the Statute of Anne was in force in its 
integrity until the passing of the Act 14 Vic. No. 9. It is now 
contended that it is in force still. What we have done is to copy the 
repealing clause in the English Act, without any alteration. Do 
the words in that section mean that only so much was repealed as 
was left untouched by the Act of William IV., or do they mean that 
all that is in force is to be repealed ? Well, it is a nice question^ 
what we ought to do ; but after much consideration, I have come to 
the conclusion, that we ought to carry out what must have been the 
intention of the Legislature. I read the words, ^^ so much as is not re- 
pealed," as equivalent to the words, *' so much as is now in force.'* I 
think, therefore, that the statute of Anne is now got rid of altogether. 
It follows that the first plea is bad, as it does not allege that the 
Plaintiff was aware of the nature of the consideration. As to the 
second plea, 1 think it is a good one. 

Hargrave, J. I have very great doubt on the construction of 
the Act of Parliament ; but on the whole, I think it implicitly repeals 
the whole of the Statute of Anne. With regard to the second plea, 
I am of opinion that it ought to have stated the circumstances of the 
gaming, and is therefore bad. 

Faijc£TT, J. I confess I feel great difficulty about the first point. 
On the whole, I am not prepared to dissent from their Honors. It 
is clear to me that the Legislature thought that the Act 5 & 6 
William IV., c. 41, was in force in this Colony, and intended to 
assimilate our law to the English law. Of course, if that be so, the 
first plea fails. The second plea is also defective, for it does not set 
out, with particularity, the kind of gaming; the rule being that 
facts which go to shew the illegality of the consideration must be 

specially stated. 

Judgment for the Plaintiff. Leave to amend on 

payment of the costs of the demurrer. 

Attorney for the Plaintiff— Z). L. Levy. 

Attorneys for the Defendant — Gannon ^ Mc Laughlin. 
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Ex Pabtb HIMMELHOCH. December 9. 

Mandamus — Jurisdiction of Justices — Rejection of Evidence, 

Under certain circumstances the Court will issue a mandamus to compel 
justices who have entered on an inquiry to receive evidence clearly admissible in 
support of the charge before them. 

Motion to make absolute a rule nisi granted by Sir W. Mannings 
J.^ calling upon certain justices to show cause why a mandamus 
should not issue to compel them to admit certain evidence specified 
in the rule, tendered on behalf of the prosecution in the matter of a 
certain information and rejected by them ; on the ground that the 
evidence was material. It is unnecessary to set out the evidence 
tendered or the rest of the depositions^ as the judgment of the Court 
proceeds on the assumption that the evidence was clearly admissible 
on the hearing of the information^ which was for conspiracy. 

Butler f Q.C. (Knox with him) in support of the rule. The 
evidence is clearly admissible to show complicity between the 
Defendants. The magistrates have taken a wrong view of the law in 
rejecting it. Reff. v. Bingham (I) shews that the Court will grant a 
mandamus where a magistrate^ in dealing with a case^ has been wrong 
on a question of evidence. But Reg. v. Justices of Cumberland (2) 
is a direct authority in favor of this application. Lord Denman says^ 
" It is quite clear that the justices have done wrong. They exercised 
their discretion in deciding at first to hear the case ; then they were 
not right in refusing to hear the whole of the evidence offered.^' 

Want shews cause. The rule as to mandamus is that the Court 
will not interfere with the discretion of magistrates as long as they 
are acting within their jurisdiction. Here they did not in any way 
decline to hear the case but only to admit certain evidence. He 
cited Reg. v. Percy (3) ; Colonial Bank of Australasia v. fVillan (4) ; 
and Paky on Convictions (5). 

Habgrave^ J. I am always reluctant to interfere with justices in the 
execution of their duty. But here, so far as the facts have been 
brought before me, it is so clear that the evidence ought to be received 

(1) 4 Q. B. 877. (4) L. R. 6 P. C. 443. 

(2) 4 A. and E. 695. (5) p. 78 

(3) L. B. 9, Q. B. 64. 
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Ex Parti that if a precedent were wanting f(Mr a mandamus, we might make one. 

iMMBLHocH rpj^^ magistrates were clearly wrong and ought to have admitted the 
evidence tendered as part of the res gesta, I do not say that the 
facts sought to be proved, if given in evidence, will justify a committal; 
that is a matter which is entirely for the justices in the exercise of 
their discretion, and on which I offer no opinion ; nor do I say that such 
evidence would be admissible in every case ; but where a conspiracy is 
charged the joint actings of the parties are the gist of the whole 
thing. Looking at the information and depositions, I think the 
justices should have admitted the evidence, and that a mandamus 
ought to issue in this case. 

Faucett, J. It is perfecdy clear that the magistrates ought to 
have admitted this evidence. The difficulty which presses on my mind 
is the inconvenience of allowing these applications. We may be 
called on to interfere in every case (paltry or not) with the decision 
of the magistrates on a question of evidence. I confess I would 
rather have had time to consider. But I take this one strong 
authority, the case in Adolphus and Ellis. That is to a large extent 
an authority on which we can rely in this case. The usual course is 
for the magistrates to ask the advice of the Attorney-General ; if 
that advice was given I do not see why they should not have followed 
it. On the whole I am prepared to act on the case cited, though 1 
am not prepared to make a precedent. 

Sir W. Manning, J. I am of the same opinion. I have had 
no doubt from first to last of the principle. I think this Court has 
power to compel magistrates to do right when they try to dp wrong. 
Here the magistrates have rejected evidence which is admitted to be 
the very foundation of the whole case. They have rejected the sum 
and substance of the case against the Defendants. They have gone 
wrong in their law, and I think this Court can set them right. I 
quite feel the inconvenience of laying down a general principle. 
This Court ought to be most chary in exercising such a jurisdiction, 
and above all ought not to do anything to take away from the magis- 
trates the exercise of a thoroughly independent discretion in dealing 
with the facts of the cases brought before them. 

Rule absolute without costs. 

Attorneys for the Applicant — Wanty Johnson, §• Want, 
Attorney for the Respondents — F. Curtiss. 



VOL. I. COMMON LAW. 249 



BARBEYRON v, DIBBS. Ncvambtr 28. 

Interest — Damages for delay inpayment of debt — Cause of action. 

An action will not lie to recover damages for delay under vexatious or oppressive 
circumstances in the payment of a debt. Such damages, if recoverable at all, can 
only be obtained in an action for the original debt. 

Declaration. That before the committing of the grievances 
thereinafter mentioned the foreign vessel or barque called the 
"Ang61e'' whereof the Plaintiff was master^ had arrived in the Port 
of Sydney with certain goods consigned to the Defendant and other 
persons^ and it was arranged by and between the Plaintiff and the 
Defendant that the Defendant should act as agent for the said vessel. 
Averment that as such agent it became the duty of the Defendant to 
receive the freight on all consignments by the said vessel^ and after 
deducting certain payments and expenses to pay to the Plaintiff the 
same^ together with the amount of the freight payable by the 
Defendant upon the goods so consigned to him as aforesaid. 
Averment that the Plaintiff frequently requested the Defendant to 
pay such moneys to him^ and informed the Defendant that without 
payment of such moneys as might be coming to him he was unable 
to obtain an outward cargo^ or to make arrangments for proceeding 
on his voyage and that he was put to an expense of £10 a day for 
every day that his ship was detained in Sydney. Averment that the 
Plaintiff was compelled to bring an action to recover the said moneys, 
and thereupon it was agreed between the Plaintiff and the Defendant 
that all matters in dispute in the said action between the parties 
should be referred to, and that both parties should and would submit 
to be bound by the arbitration of William Oswald Gilchrist, who on 
the 28th day of June, 1878, duly awarded that the Defendant should 
pay to the Plaintiff the sum of £532 19s 5d in respect of the matters 
so referred to him. Averment that notwithstanding such award and 
the knowledge that the Plaintiff required the said money as aforesaid 
and although repeatedly requested by the Plaintiff so to do, the 
Defendant always refused to pay the same and did not pay the same 
until the 15th day of July, 1878. Averment that by reason of such 
improper refusal and neglect of the Defendant to pay the amount so 
awarded to the Plaintiff as aforesaid, the Plaintiff was obliged to detain 
his said ship at Sydney aforesaid, and was put to great expense with 
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Babbetbon reference to the said ship^ and also in successfully resisting an 
DiBBt. improper attempt on the part of the Defendant to set aside the said 
awards and was otherwise damnified. 

Pleas. 1. That the said 13th day of July^ 1878^ was before action^ 
and that before action the Defendant satisfied and discharged the 
Plainti£f' s claim under the said award by payment of the said 
sum thereby awarded. 

Replications. 1. That the payment in the said plea mentioned was 
made by the Defendant and accepted by the Plaintiff as payment of 
the amount awarded only and not in satisfaction and discharge of the 
Plaintiff's claim for interest thereon or for damages for the improper 
neglect and refusal of the Defendant to pay the said amount as in the 
first count of the declaration mentioned. 

Demurrer^ on the grounds : — 1. That the replication confesses and 
even repeats the matter of defence set forth in the first plea but does not 
avoid the same; 2. That the declaration does not allege or show any 
claim for interest ; 3. That no separate action will lie to recover interest 
on a debt that has been paid^ or to recover damages by reason of delay 
in payment. 

The Plaintiff joined in demurrer and gave notice that he would 
object to the Defendant's plea. 

M. H. Stephen^ for the Defendant^ in support of the demurrer^ was 
stopped by the Court. 

Davis in support of the replication. The rule is that a party may 
be entitled to damages in the nature of interest where there has been 
long delay under vexatious and oppressive circumstances in the 
payment of what is due : Hilhouse v. Davis (1) ; Amott v. Redfem 
(2). The jury may give substantial damages for the detention of 
a debt if they think fit : Henry v. Earle (3). He also referred to 
Beaumont v. Greathead (4) ; Goodwin v. Cremer (5) ; and Tetky v. 
fVanless (6). 

Stephen was not called upon to reply. 

Sib James Martin^ C.J. (Afore stating the pleadings.) The 
question for us to determine is^ whether the Plaintiff^ in such a state 
of things^ has any locus standi in Court at all. I am clearly of 
opinion that he has not. What he might have recovered in an 
action brought for nonpayment of the debt^ we are not now called 

(1) 1 M. & S. 169. (4) 2 0. B. 499. 

(2) 3 Bing. 353. (5) 18 Q. B. 757. 

(3) 8 M. & W. 228. (6) L. R, 2 Ex. 21. 
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upon to decide ; it may be that the jury might then have been asked to Barbetbon 

give damages in the nature of interest for the detention of the debt ; dibbs 

but at present I offer no opinion on that point. But it is quite clear 

that even then^ if the jury were asked to give damages^ those 

damages could not have exceeded the interest^ and it could only have 

been done in the course of the case itself. But here^ the debt had 

been paid by the Defendant and received by the Plaintiff before the 

action was commenced. As to the second cause of action^ namely 

special damage by reason of the detention of the Plaintiff's vessel by 

the Defendant's delay in payment^ there is no precedent for it^ and 

the present action is a mere experiment. 

Hacgrave^ J. I quite concur. There is nothing special in this 
debt of i£500; nothing at all to distinguish it from other cases in 
which people are kept out of their money. If this action were 
allowed^ the Court would be flooded with actions for consequential 
damages arising from delay in payment of debts. I agree that it is 
an experiment^ and a dangerous experiment. 

Faucett^ J. The mere mention of the claim shews that it is 
extravagant and unheard of^ and cannot be supported. 

Judgment for the Defendant. 

Attorneys for the Plaintiff — Want, Johnson, and Want. 
Attorneys for the Defendant — Daintrey and Chapman. 



SMALL V. MADGWICK. i^wemier 29 

Practice — Irregularity — Setting Aside Trial, 

In moving to set aside proceedings for irregalarity, the parties applying should 
come within a reasonable time. 

Where a notice of trial was insufficient, and the Defendants moved 23 days 
I after the trial to set aside the notice, the trial, and all subsequent proceedings ; 

I heldy that the application was not made within a reasonable time. 

I In this action notice of trial was served on the 4th of October, for 

the 21st of October at the Grafton Circuit Court. On the 19th of 
October (to which day the Circuit Court had been changed by 
proclamation), the case was called on, and counsel appeared for the 
Defendant to object to its being proceeded with. The Judge, how- 
ever, ruled that he was bound to try the issues sent down to him, 
whether the notices were sufficient or not ; the Defendant's counsel 
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Small then withdrew^ and the case was heard as undefended^ and a 
Madowicx. verdict was given for the Plaintiff, with £565 damages. 

On the 12th of November, Hargrave, J., in Chambers, on the 
application of the Defendant, set aside the notice of trial, the trials 
and all subsequent proceedings, with costs. 

Butler, Q.C, and Want now moved, upon notice, to rescind the 
order of the 12th of November, on the grounds, among others, that 
the irregularity in the notice of trial had been waived, and that a 
Judge in Chambers had no jurisdiction to make the order complained 
of. Fraas V. Paravicini {I) shews that the Defendant has come to 
the Court too late. In Doe v. Jepson (2), and Farmer v. Mount/ort 
(3), it is laid down that if a Defendant appear at a trial he waives 
the irregular notice. The appearance is an admission that there was 
a proper notice. Young v. Fisher (4) is to the same effect. This 
Court refused in Sevil v. Heath (5) to interfere where there had been 
delay on the part of the Defendant. 

Knox, for the Defendant. There was no waiver here of the 
irregularity. The retaining the notice and not informing the other 
side that it was intended to dispute it was no waiver : Dignam v. 
Mostyn (6). Appearing at the trial could have no effect, for it was 
only an appearance under protest. Lane v, Newman (7) shews that 
when a Judge has exercised his discretion on a question of reasonable 
time, the Court will not interfere with his decision. The Defendant 
has not taken any step in the action since receiving the notice, nor 
has his delay put the Plaintiff in any worse position. 

Butler was not called on to reply. 

Sib James Martin, C.J. In this case the action was set down 
for trial at Grafton on the 21st of October. The notice of trial was 
only given on the 4th of that month, and was, therefore, insufficient. 
Then there was a further irregularity. The trial, instead of taking 
place on the 21st, took place on the 19th. A summons was taken 
out before Mr. Justice Hargrave on the 12th of November to set 
aside the notice of trial, the trial, and all subsequent proceedings, 
and his Honor granted the application, with costs. This is an 
appeal from that order. I take it that in Chambers the cases which 
have now been referred to by the Plaintiff^s counsel were not before 

(1) 4 Taunt., 545. (5) Knox 359. 

(2) 3 B. & Ad. 402. (6) 6 Dowl. 547 ; 3 M. & W. 431. 

(3) 9 M. & W., 100. (7) 10 Jur. 926. 

(4) 4 M. & G. 814. 
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the Judge^ and I think a Judge has reason to complain when the Small 

parties come before him not properly prepared to argue the case. It madgwick. 

appears to me that the order was wrongly made^ and that we ought 

to grant this application. No doubt, no new step has been taken by 

the Defendant since the irregularity ; still, the application was not made 

for twenty three days after the trial. A memorandum for a new trial 

must be filed within sixteen days after the trial, and that may be taken 

as some indication of what the Court thinks is a reasonable time. 

In one way, the Plaintiff may have been prejudiced by the delay. 

When the summpns was taken out in Chambers it would have been 

quite impossible for him to try the case at the November sittings, as 

he might have done if the Defendant had acted promptly. It seems 

to me that the application to the Judge was altogether too late, and 

ought to have been made, at the latest, within the sixteen days fixed 

for filing a memorandum. Another circumstance in this case is that 

there is no afSdavit of merits, and it is sworn on the other side that 

there is no defence to the action. 

Hargbaye, J. The case has been much more fully argued now 
than when it was before me in Chambers. I concur. 

Sir W. Manning, J. I concur. 

Motion granted, with costs. 

Attorney for Plaintiff — Meillon (by Gannon §• McLaughlin) 
Attorney for Defendant — & Meagher (by Pigott ^ TrickettJ: 



[ECCLESIASTICAL JURISDICTION.] 



Ik the Will 01* ANDREW BLAKE, dbcsased. November 28. 

Legacy to Executors — Claim for eommisaion, 

A Testator bequeathed to each of his three Executors the sum of £1000, "as 
an acknowledgment and compensation for his trouble in executing my will." 
The Executors proved the will, accepted the legacies bequeathed to them, and 
administered the trusts of the will. The estate, which consisted entirely of per- 
sonalty, realised £72,995. Upon passing their accounts, the Executors applied 
for, and were allowed by the Primary Judge, commission at the rate of 2^ per 
cent, on the realised value of the estate. 

Heldhy Sm James Mabtin, C.J., and Sir W. Manning, J., Hargrave, J., 
diseentiente, that this was not a case in Which the Executors were entitled to a 
commission. 

Andrew Blake^ of Farramatta^ deceased^ by his will appointed 
the Hon. John Blaxland^ Wanostrocht Vincent Giblin, and Thomas 
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In the Will Cadell executors^ and bequeathed to each of them the sum of £1000^ 
^'blake^ " ^^ *^ acknowledgment and compensation for his trouble in execut- 
ing my will/' The Executors accepted the executorship and the 
legacies^ and probate was granted to them on the 2nd of August^ 
1877. On the 24th of June, 1878, they brought in their accounts. 
On the passing of the accounts, an applicatipn was made on their 
behalf ew parte for a commission on the realisation of the estate, and 
Hargrave, J., ordered that they should be allowed to retain for them- 
selves a commission at the rate of £2 lOs. per cent, on the sum of 
jE72,995, the amount of assets collected in the estate, for the Execu- 
tors' pains and trouble, in addition to the legacies bequeathed to 
them by the testator. An application to set aside the order allowing 
the commission was made on behalf of one of the residuary legatees 
to Hargrave, J., and was dismissed. A rule nisi to set aside both 
the orders of Hargrave, J. was afterwards granted by the full Court 
and now came on for argument. Affidavits were filed on behalf of 
the Executors, shewing that they had held a large number of meet- 
ings, and had generally been put to considerable trouble in adniinis- 
tering the estate. It appeared from the accounts, that over dE200 
had been paid to a sharebroker as commission on the realisation of 
the shares, and over jESOO were charged as the costs of the solicitors 
in the estate. 

Darley in support of the rule. There are no authorities in this 
Court as to the right of an executor under the Charter of Justice (1) 
to commission. But it is submitted on general principles, that if an 
executor accepts a legacy for his pains or trouble he cannot charge 
commission. And there has been a decision on that point in England. 
There, an executor under an English will is never allowed any remunera- 
tion ; but it has been the practice of the Courts, when administering 
Indian estates, to allow the same commission to executors realising 
property in India as the Indian Courts would allow them. In India, as 
in this Colony, the executor is entitled to commission. In Freeman r. 
Fairlie (2), an executor, who had received a legacy, claimed also to 

(1) S. 17 : And we further order and any executor or administrator who shall 

direct that it shall be lawful for the said neglect to pass his accounts at such 

Court to allow to any executor or ad- time, or to dispose of any money, goods, 

ministrator of the effects of any deceased chattels, or securities with which he 

person (except as herein mentioned) such may be chargeable, in such manner as 

commission or percentage out of their as- in pursuance of any general or special 

sets as shall be just and reasonable for rule or order of the said Court shaU be 

their pains and trouble therein ; provided requisite, 

always that no allowance whatever shall (2) 3 Mer. 24. 
— be made for the pains and trouble of 
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retain the usual commission ; but^ according to the report^ the In thb Will 
Master of the Rolls allowed the exceptions^ holding clearly that an *^'bl^i"^ 
executor^ having such legacy for care and trouble^ is not entitled to 
commission^ and that he could not^ at that distance of time, be 
admitted to renounce the one, in order that he might be enabled to 
charge the other. That case is cited as good law in the last edition 
of Williams on Executors (3), and is confirmed by the later case of 
Cocker ell v Barber (4). 

Davis shews cause. Freeman v. Fairlie cannot be properly under- 
stood without reading the long judgment of the Lord Chancellor 
which immediately follows the passage referred to. From that, it 
would appear that the executor was guilty of every possible kind of 
misconduct in the administration of the estate. The rule laid down 
in Williams is not borne out by the authorities. It is sworn that 
these Executors have been most active and energetic in realising this 
estate — that they have held a large number of meetings, and have 
most successfully realised the assets. Then, this application was not 
really made ex parte in the first instance. The other parties in- 
terested had notice to attend at the passing of the accounts, and 
ought to have known that it was open to the Executors to apply for 
commission when the accounts came before the Judge. They do not 
choose to appear or look after their interests, and now come in to 
complain that the order was made ex parte. This is an appeal from 
the discretion of a judge. His Honor, the Primary Judge, has had 
all the facts before him, and has come to a decision, and this Court 
will not interfere with his exercise of a discretionary power. 

Barley was heard in reply. 

Sib James Martin, C.J. I think this case is concluded by the 
authorities we have been referred to, and that it must be taken to 
have been the intention of the testator only to award the sum of 
£1,000 as sufficient compensation to his executors for their trouble. 
I think that His Honor should not have given anything under the 
Charter of Justice. 

Hargbaye, J. In the course of fourteen years, I have had much 
trouble and anxiety in considering what remuneration is proper for 
gentlemen who administer an estate and pass their accounts within 
twelve months. Things are very different here and in England. In 
England, people have always been only too ready to act as trustees 
without any commission at all, but it was not so in the Colonies, and the 

(3) p. 1859. (4) 2 Russ. 585 ; 591. 
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In thb Will Charter of Justice stepped in, and to prevent estates from being thrown 
^'bi^b*^ into Chancery, encouraged persons to become executors and to pass 
their accounts in due time. Under clause 17, a discretion is given to the 
Judge — *^ it shall be lawful for the said Court/' And in considering 
what allowance is "just and reasonable,'^ I always look to the rapidity 
with which executors pass their accounts. Hitherto, only one case has 
come before the Court on appeal from my decision. Then the Court 
enlarged the amount I had allowed. I have since acted on the 
principle of that decision, and dealt liberally with executors who are 
prompt in realising their testators' estates. 

Are we now to lay down the hard and fast rule, that where a 
legacy has been given, no Commission shall be allowed ? Is it not 
quite enough that I should take all the circumstances into con- 
sideration ? The will does not say the Executors shall have that 
amount, and that amount only. It is far better to leave the amount 
of commission in the discretion of the Judge, when he will take any 
legacy into consideration as part of the circumstances. 

Look at the responsibility incurred by the Executors in this case. 
Here the estate amounts to over ^72,000. It is taking too much of 
a technical view to hold that under all circumstances the Executors 
are to be limited to their legacies. It is said that large sums have 
been charged for broker's commission and attorney's costs ; but it 
must be remembered that an executor has no protection unless he 
secures the evidence of brokers and attorneys. Unless an executor 
surrounds himself with evidence, the estate will be dragged into 
Chancery. 

It seems to me very ungracious in persons who take such a large 
sum as i672,000 by the bounty of the testator to object to the 
Executors, who have realised the property to the best advantage, 
receiving some remuneration for their trouble. I think I was right 
in the order I made, and that this rule should be discharged. 

Sir W. Manning, J. I am prepared to concur with His Honor the 
Chief Justice in the result. With reference to the last remark of 
His Honor Mr. Justice Hargrave, it seems that the. whole of this 
commission will fall upon the residuary legatees, and may, possibly, 
make a very great difference to them. 

I see that there is a great deal of force in the argument that 
executors should be allowed remuneration according to the quickness 
with which they pass their accounts. . Here, no doubt, if the Executors 
had taken ten years to wind up this estate, they could not have been 
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deprived of the £1^000 legacies^ and are they to have no more for In thb Will 

promptly realising the assets ? I should be sorry to say that in every ^'blakj '^ 

case an executor is bound either to renounce altogether^ or to take a 

legacy (perhaps of d£50)^ in full satisfaction of any claim for commission. 

I cannot altogether agree with the Chief Justice that the question 

is concluded by authority^ as the decisions which have been cited 

seem distinguishable ; and I wish to be understood as not holding 

that in every case an executor will be precluded^ by accepting a 

legacy^ from claiming any commission, however small the legacy, or 

however great the trouble. 

But here a very large sum is bequeathed to each of the Executors. 

£1,000 is a handsome legacy. And the gift is in very peculiar 

terms. It is given ^^as an acknowledgment and compensation for 

his trouble in executing my will.'^ I have no doubt that at the time 

the Executors themselves considered it very liberal remuneration, and I 

think that nothing more should be allowed, unless under very 

exceptional circumstances. 

Rule absolute, wiihotU costs. 

Attorneys for Executors — Allen, Bowden and Allen. 

Attorney for Residuary Legatees — R, W. Robberds. 



THE QUEEN r. CRAWSHAW and WIPE. November 29. 

Criminal Law — Reservation of point not taken at the trial — 13 Vie,, No, 8. 

Counsel for the Prisoners contended to the Jury at the trial that there was not 
sufficient evidence to justify a conviction, but did not submit to the presiding 
Judge that there was no evidence to go to the Jury. Some days after the trial the 
point whether there was any evidence of the Prisoner's guilt, was reserved at the 
request of his Counsel. 

Held that as no question of Law had arisen at the trial, the Court could not 
entertain the case. 

Case reserved for the opinion of the Court by Sir W. Manning, 
J., under the Act 13 Vic. No. 8. The material portions of the case, 
in the view taken by the Court, are as follows: — " In the course of his 
address to the Juiy, Mr. Butler, who, with Mr. Bennett, defended the 
Prisoners, contended that there was not sufficient evidence to justify 
a conviction of the above-named C. W. Crawshaw, but he did not 
submit to me that there was no evidence which ought to go to the 
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Thb Quebn Jury^ nor ask me^ until some days after conviction and sentence^ to 

Oiu^sHAw '^Be'^e "^ point to that effect 

AND Wife. At the request of Mr. Butler, conveyed by motion in Court by Mr. 
Bennett on a later day^ I consented^ in favorem libertatis, but with 
hesitation^ to state the case to the Court as upon a reservation ; but 
Counsel were warned of the preliminary difficulties with which they 
would be met under the Statute^ and of the necessity there would be 
to show that there was actually no evidence fit to be sent before the 
Jury.*^ 

Foster, A. 6. (Want with him)^ for the Crown, took the prelimi- 
naty objection that the point not having been raised at the trial 
could not be reserved : Reg. v, Fumell (1) ; Reg, v. Goonal Jack 
(2) ; Reg. v. Hay don (3) Reg. v. Thompson (4t). An argument ad- 
dressed to the Jury does not raise a question of law. Counsel, by 
going to the Jury, waived the point that there was no evidence. 

Butler, Q.C. f Bennett with him), for the Prisoner. The point was 
clearly taken in the address to the Jury ; and that is quite sufficient. 
It is not necessary to ask expressly for the Judge's ruling on it. 
This Court has often entertained points reserved after sentence: 
Reg, V, Harrington (5) ; Reg. v. Hainess (6) ; Reg, v. White (7). 
In the latter case the Court allowed a question which was not even 
reserved, but which was raised for the first time on the argument be- 
fore the fall Court, to be argued, and decided it in favour of the 
Prisoner. Reg. v. Thompson shews that even if the Court cannot 
make any binding order, an argument will be allowed, in order that 
a pardon may be recommended if the conviction has been erroneous. 
[Reg. V, Talbot (8) was also referred to.] 

Sir James Martin, C.J. Under the Act 13 Vic, No. 8, we are 
only authorised to deal with questions of law, and with questions 
of law arising at the trial. The particular question sought to be 
raised by this case is whether there was any evidence to go to the 
Jury against one of the Prisoners. There is only one way in which 
that question can be raised at the trial, and that is by calling the 
attention of the Judge to the want of evidence. That was not done 
here. Although a Judge may reserve a point after trial, the point 
must have arisen at the trial. Under these circumstances we have 
no jurisdiction to hear this case. 

(1) 1 S. 0. R. 27. (6) 1 S. C. R. App., 11. 

(2) Not reported. (6) Wilk. M. 0., 94. 

(3) Not reported. ' (7) 13 S. 0. R., 339. 

(4) Knox, 464. (8) 1 S. 0. R., 231 
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Harorave^ J. I concur entirely with his Honor. I put my 
decision altogether in the words of the Statute^ and the uniform prac- Ths Qusen 
tice of this Court in the administration of justice. The point is so crawshaw 
clear that I think we have been wrong in listening to a long argument ^^^ Wife. 
upon it. We ought to keep strictly within the Act^ and in this case 
the question raised is altogether outside it. It is not a question of 
law^ and it was /not raised at the trial. 

Sir W. Manning^ J. I am sorry to be obliged to concur with 

their Honors upon the point of law. Personally^ I should have 

much preferred that the question should have been discussed^ not 

only for the sake of the Prisoner, but also that the expression of their 

Honors' opinion might lighten my responsibility in advising the 

Executive. But the difficulties are insurmountable. A point cannot 

be reserved unless raised at the trial, and I think this was not. It 

was argued to the Jury by Mr. Butler with great force — as matter of 

fact — that the evidence against Crawshaw was not sufficient to 

warrant a conviction. But I never understood him to insist that m 

law there was no evidence. I should have liked the point to have 

been argued, though I cannot think that it could possibly have been 

decided in the Prisoner's favour. 

Case struck out. 

Attorneys for Prisoner— -Xt/)«^(mft and Blaxland. 



THE QUEEN v. FINN and ANOTHER. D,cem6.r 13. 

Criminal LaW'—Setervatum without convietum — IS Vic. No. 8. 

A plea of autrefois aoqoit was overmled at a trial ; the Prisoners pleaded not 
goilty, and the trial was adjourned. Before the trial was proceeded with, the 
question was reserved for the opinion of the Court whether the plea had been 
rightly disallowed. 

Held that the case reserved could not be entertained until after conviction. 

The Prisoners were arraigned upon an information charging them 
with felonious receiving. Autrefois acquit was pleaded, and, after 
argument, Sir W. Manning, J., the presiding Judge, * overruled 
the plea. Counsel for the Prisoners applied for a reservation of the 
point. Afterwards the Prisoners pleaded not guilty, and the Trial 
was adjourned till the February Gaol Delivery. The case reserved 
now came on for argument. 
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The Queen Pitcairn, for the Crown, objected that the case could not be enter- 
FiNN AND tained until there had been a conviction. 
Another. Buchanan was heard for the Prisoners. 

Per Curiam (1). There is no doubt that we cannot entertain 

this case. The information on which the prisoners stand charged has 

not yet been tried. The Judge at any stage of the trial may be asked 

to reserve a point, but unless the trial ends in a conviction, the point 

is not required. The reservation of the point was quite rights but it 

comes prematurely before us. 

Ckise struck out. 



Deceviber 13. Ik the matter of an Arbitration between WILLIAM MAVER and 

ANDREW MAVER, and WILLIAM MEARS. 

Arbitration — Enforcing award — ** UmaX arbitration clause" 

Where, in a building contract, the words ** usual arbitration clause" are used, 
the Court will not decide that any particular method of arbitration was 
contemplated. 

Motion for a fi. fa, to enforce payment of an amount ordered to 
be paid by an award. In a building contract between William 
Mears, as proprietor, of the one part, and Maver Brothers, as 
contractors, of the other part, were the words " usual arbitration 
clause.*^ Maver Brothers, assumiug that these words authorised a 
reference to two arbitrators, when a dispute arose, appointed an 
arbitrator, and called upon the other party to appoint one. No 
notice was taken of their request, and their arbitrator then proceeded 
alone with the arbitration, and gave his award. Affidavits were filed 
by some of the leading contractors in Sydney stating that ''The 
usual arbitration clause in building contracts (outside contracts made 
with members of the Builders' and Contractors' Association) provide 
for the settlement of disputes arising thereunder by a reference 
thereof to arbitration, one arbitrator being appointed by each 
disputant, who have to appoint an umpire.'' " In a contract wherein 
the words ' usual arbitration clause ' are inserted in the agreement, 
and no reference made in the said agreement to the conditions and 

(1) Sib Jambs Martin, O.J., Habgbave, and Sib W. Manning, J.J, 
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rules of the Builders' and Contractors' Association^ the words ' usual 
arbitration clause ' would not mean the arbitration clause contained 
in the rules of the said association/' 

Sir George Innes, in support of the motion, referred to the Act 
31 Vic, No. 15, s. 6 (1). Here the evidence is clear that the 
reference was to two arbitrators, and one party having failed to 
appoint his arbitrator the other party could proceed in his absence. 

Butler y Q.C.y and Pilcher oppose. There ought to be an order of 
the Court to pay before a fi, fa. can be applied for : Holer oft v, 
Manby (2) ; Denton v. Gale (3) ; Jones v, Williams (4) ; Russell on 
Awards (5) ; Chittrfs Archhold (6), The Court will not accept the 
opinion of these contractors as to the construction of a written 
contract. This is a patent ambiguity which cannot be explained by 
parol evidence. 

Sir James Martin, C.J. In this case one Mears entered into 
a contract with Messrs. Maver Brothers to build a house. Certain 
matters were left to the final decision of the architect. The architect 
gave a certificate for what he called the final amount due to the 
contractors. They disputed the amount, and then, conceiving that 
the agreement gave them a right to do so, appointed an arbitrator to 
determine the matter in dispute, and called upon the other side to 
appoint one also. At the end of their contract with Mears, which 
was on a printed form, were written these three words — " usual 
arbitration clause/' It is now contended that under those words 
they were entitled to act as they did. Mears paid no attention to 
their demand, and their arbitrator, after notice to Mears, went on 
and made an award in their favor. The agreement, but not the 
award, has been made a rule of Court, and an application is now 
made for leave to issue execution to enforce the award. 

It is contended that these three words " usual arbitration clause " 
mean that each party should appoint an arbitrator, and that the 
arbitrators should appoint an umpire, and that the arbitrators and 



Maveb 

BSOTHERS 
V. 

Mears. 



(1) 31 Vic. No. 15, s. 6 i—When any 
reference is to two arbitrators, one 

appointed by each party if on 

such reference one party fails to appoint 
an arbitrator, either originally or by 
way of substitution, for fourteen days 
after the other party shaU have appoint- 
ed an arbitrator and have served the 
party so failing with notice to make an 



appointment the one arbitrator may 
act alone in the reference and an 
award made l)y him shall be binding 
on both parties. 

(2) 2 D. & L. 319. 

(3) 1 Dowl. N. S. 383. 

(4) 11 A. & E. 176. 

(5) p. 604. 

(6) p. 1700. 



262 8UPEEME COUET EEP0ET8. N. S. 

Mayer the umpire should decide the dispute. In support of that contention 
^, a number of affidavits have been filed. They are affidavits of 

Mbabs. eminent contractors of large experience. [His Honor read one of the 
affidavits] . Well, we are asked to regard that and the other affidavits 
as proof of a custom. I cannot regard them as anything of the 
sort^ or as shewing that a technical meaning is given to those words. 
The affidavits do not go to that lengthy and if we attached weight to 
them we should be allowing those persona to tell us the legal effect 
of the words used. How, then, can this Court be called upon to put 
a construction on this expression ? We know what arbitration is, 
but we also know that there is a variety of modes in which an 
arbitration may be conducted, and we can have no knowledge, 
judicial or otherwise, how these things are generally done in practice. 
I cannot see that under these words Messrs. M aver had power to 
appoint an arbitrator themselves, and to call on Mr. Mears to appoint 
another. All that has taken place since is, therefore, mere waste 
paper. For these reasons I think that the motion should be 
dismissed. 

Haroravb, J. I find nothing in the agreement providing for an 
arbitration except the last words. The word '' clause '' implies a 
reference to some other paper where the clause may be found. Bat 
there is no special arbitration clause recognised either at common 
law or by statute. The parties have not chosen to employ an 
attorney and have the agreement properly drawn up, but have 
brought this difficulty upon themselves, by introducing this conclu- 
sive ambiguity, which it is impossible for any Court to interpret. 

Faucett, J. I am very anxious to give force to any clause in 
these agreements, which are constantly drawn up without professional 
assistance, if it is possible. I do not say that the words cannot be 
construed with the aid of evidence, but the affidavits before us, taken 
at the utmost, cannot go farther than that the words used imply a 
certain manner of reference. They cannot be taken, also, to specify 
the thing to be referred. Besides, the Act requires an actual 
reference to arbitration before it can operate, while here, at the most, 
there is only an agreement to refer something which may or may not 
arise. And these expressions are altogether too vague to justify the 
Court in taking this summary proceeding. 

Motion dismissed, with costs. 

Attorney for Maver Brothers — Ashdown. 
Attorneys for Mears — Coonan, Ryan and Dunn. 
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In the Insolvent Estate of McGARRIGLE. December 6 

Insolvency --Expunging proof— Jurisdiction 0/ Commissioner, 

The Chief Commissioner is bound to entertain an application for expunging a 
proof of debt. 

Motion to make absolute a rule nisi for a writ of mandamus to the 
Chief Commissioner of Insolvent Estates directing him to hear a 
certain application by the Official Assignee in the estate of John 
McGarrigle to expunge a debt of d£501 10s. 6d. proved by one Jane 
Campbell in the estate. After the debt had been proved the Official 
As^gnee discovered circumstances which tended strongly to shew 
that the proof was fraudulent. He applied to the Chief Commissioner 
to expunge the debt^ but the Commissioner^ holding that he had no 
jurisdiction to strike out a proof which had once been made^ declined 
to entertain the application. 

Darlej appeared on behalf of the Official Assignee in support 
of the rule. 

No one appeared to shew cause. 

Feb Curiam — Rule absolute. 
Attorney for Applicant— -J'. C. lirown. 



MOORE •• RUTHERFORD and Others. December 5 

New Trial — Surprise, 

Where the Defendants at the trial refused an o£fer made by the Plaintiff to 
allow them to inspect some hay, the quality of which was in issue, and a new trial 
was mored for on the grounds of surprise and that fresh evidence could be 
produced to shew the bad quality of the hay, the rule was refused. 

This was an action for not accepting hay. The defence was that 
the hay was of very bad quality. At the trial before Faucett J. at 
the Maitland Assizes it appeared that a quantity of hay of the same 
cutting as that supplied by the Plaintiff was stored at Morpeth, and 
the Plaintiff offered on the first day of the tnial to allow the 
Defendants and their witnesses to inspect it. The offer was declined. 
The jury found a verdict for the Plaintiff. 
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MooRB Butler, Q.C. (C. B. Stephen with him) moved for a rule nisi for 

Rutherford ^ ^®^ ^^^^ ^^ ^^® grounds : — I. That the verdict was against 
AND Others, evidence : 2. That the Defendants were taken by surprise by the 
evidence adduced for the Plaintiff at the trial ; 3. That since the 
trial fresh evidence had been discovered tending to show that the hay 
produced by the Plaintiff at the trial was not a fair sample as sworn 
by the Plaintiff. In support of the 3rd ground affidavits were read, 
from which it appeared that several persons had since the trial 
examined the hay stored in Morpeth, and had found it of very inferior 
quality and not at all equd to the sample produced in Court by the 
Plaintiff. The ground that the verdict was against evidence was not 
pressed. 

Sir James Martin C.J. There are strong reasons for supposing 
that the verdict in this case was not a right one; but, as the 
Defendants did not avail themselves of the opportunity given at the 
trial to go down and inspect the hay, there ought not now to be a 
new trial. 

Hargrave J. The fresh evidence adduced is not sufficiently clear 
and definite to enable the Court to say that another Jury woidd come 
to a different conclusion. 

Paucett J. If there had not been an offer on the first day of the 
trial to allow the Defendants to see the hay, I think there ought to be 
a new trial. But I do not think that this evidence brought forward 
now, after the offer made at the trial, is a proper ground of surprise 

at all. 

Rule refused. 

Attorney for the Defendant — Newman (by Curtiss), 
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LEWIS V. McCAFFERTY : QUINN Claimant. 
Netn trial — Supreme Court Ismte in District Oowst — Time for moving. 

Where a Supreme Court Issue was tried in the country on the 15th November, 
and a motion for a rule nisi was made on the 5th December ; held that the 
application was too late. 

Interpleader Issue removed from the Supreme Court to the 
District Court holden at Vegetable Creek near Glen Innes and distant 
nearly 400 miles from Sydney. It was tried before Maymott D.C.J, 
on the 15th of November. No memorandum was filed within sixteen 
days after the trial. 

Darley moved for a rule nisi for a new trials but admitted that his 
impression was that the motion was out of time. He referred to 
Moscrop V. Jacobs (1). 

Feb Cubiam. We all think that the application was made too 
late. 



Decewifter 5. 



Ex PABTE GIBBES. 

Licensed publicans^ Instrument of gaming — BiUiard table — S5 Vic,, No, 14, s, 29, 

It is not necessary, in order to support a conviction under the 29th section of 
the Licensed Publicans Act, to prove that the Defendant knew that the game of 
billiards was being played for money on his premises. Keeping a billiard table 
without a license is the gist of the offence. 

Davis moved for a rule nisi for a prohibition to restrain certain 
justices at Narrabri from proceeding further in the matter of a 
conviction of one Gibbes under the Act 25 Vic, No. 14, s. 29 (2), 



DeceTnber 6. 



(1) Knox 324. 

(2) 25 Vic, No. 14, s. 29 : — Every 
person holding a license under this Act 
who shall knowingly allow any person 
to use cards or dice, or any other 
instrument or contrivance for the pur- 
pose of gaming in or about his house, 
premises, or appurtenances, used for 
public accommodation, shall for every 
such offence be liable to a penalty not 
exceeding £20, including costs. Pro- 
vided that on application to any Court 



of Petty Sessions a written permission 
may be given by such Court to any 
licensed person under this Act within 
the district to allow the game of 
billiards or bagatelle to be played in 
his licenssd house on any day except 
Sunday, G-ood Friday, and Christmas 
Day, on payment to the Colonial 
Treasurer of £10 for billiards, and £5 
for bagatelle, in addition to the license 
fee. 
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Ex Parte for aUowing the game of billiards to be played on his licensed 
G1BBI8. premises, on the ground that neither the summons nor the evidence 
disclosed any offence under the statute. It was not alleged or proved 
that the Defendant knowingly allowed billiards to be played, and it 
was proved that the Defendant had leased the room to a person who 
acted as billiard marker, and exercised no contml over it. There was 
no evidence that money was played for. Playing at a game which is 
not unlawful, if no money is staked, is not gaming : Reg. v. 
Ashton (3). Billiards is not in itself an unlawful game. In order 
that the Defendant could be convicted there must have been a guilty 
knowledge : Boshy v. Davies (4). 

Habgranb, J. The billiard table was shewn to be in portion of 
the premises occupied by the Defendant under his license, with his 
knowledge. That is quite sufficient to support the conviction. I 
think the prohibition should be refused. 

Faucbtt, J. This Act is very full, and is intended to get rid of 
all technicalities. The gist of the offence is using a billiard table 
without a license. 

Sir W. Manning. I am of the same opinion. The defect in 
the summons has been cured by the evidence. An attempt has been 
made to evade the law by saying the room is let to the billiard 
marker, and that the publican has no control over it. 

Suk rejiued. 

(3) 22 L. J. M. C, 1. (4) L. R. 1 Q. B. Div. 89. 



VOL, I. COMMON LAW. 267 



TOBIN V. THE CITY BANK. 
Banker and CtuiomM — D^amaHon — TeUgraphic Message — Custom qf Bankers, 

A custom that a notifioation by one banker to another after office hours that a 
castomer's note is good and will be paid the next day on presentment is equiva- 
lent to jptkymeat, is bad. 

So held by SiB James Maktdi 0. J., and Faucktt J., Habobayb J. disseniie$Ue, 

The Defendants, upon certain bUls of the Plaintiffs being dishonoured, tele- 
graphed the dishonour to A. the payee in Scotland in pursuance of their instructions. 
Instead of sending the message direct through the €k>Temment Telegraph Office 
they sent it to G. and Co., who transmit messages on more ^vourable terms than 
the €k>Yenmient. G. and Co., in the ordinary course of their business when they 
had only one or two telegrams from Sydney for the United Kingdom, sent the 
message on to their office in Melbourne to be sent with other messages. 

Meld per Habobats J. and Fauoett J. (Snt James Mabtin C.J. dissenting) 
that the Defendants were responsible for the publication in Melbourne and that it 
was outside the privilege. 

Decla&ation contaming three counts alleging a libel by the 
Defendants in publishing in Scotland and at Sydney and Melbourne 
respectively, a telegram in the following t^rms :— ^' Tobin^s bills 
dishonoured/' and also a count for money had and received. 

Pleas. Not guilty and never indebted. 

At the trial before Sir James Martin G.J., in August, 1878, the 
following facts appeared in evidence. The Plaintiff having bought 
some stations from a Mr. Alison, gave promissory notes for the 
balance of the purchase money payable at the Union Bank, Sydney. 
Alison discounted the note with the City Bank and instructed the 
Manager to inform him by telegraph if anything went wrong. He 
then left the colony and went to Scotland. Two of the notes, for 
large sums, fell due on the S4th of February. On that day the 
City Bank exchange clerk presented them and also the book in 
which they were entered, and which it is the custom of the bank^ to 
initial if iJie notes are good. The officers of the Union Bank, finding 
that these notes had not been provided for, informed the City Bank 
clerk that they had received no instructions, and requested him to 
leave the exchange book until they had received a reply to a telegram 
they were sending to the Melbourne branch of the JJnion Bank. 
Telegraphic communication with Melbourne was interrupted and no 
reply was received before 1 p.m., at which hour the City Bank clerk 
again called and received the notes and the book uninitialled. The 
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ToBXH aoconntant of the Union Bank then called upon Mr. Neill, the 
CiTT Bavx. oi^i^t^P of the City Bank, and told him that though no telegram had 
as yet been received the notes wonld probably be honoured later in 
the day, and asked him not to send notice of dishonour at once. 
The Defendant's manager said that his instructions were peremptory 
and sent a telegram to Alison in the following terms: — ^''Tobin's 
bills dishonoured/' At 4 p.m., Mr. Paterson, the manager of the 
Union Bank, having received a telegram from Melbourne, ¥nrote to 
Mr. Neill as follows : — ^Tobin's promissory notes to Alison are good 
and will be paid on presentation.^' To this note Mr. Neill returned 
an answer to the effect that notice of dishonour had been sent and 
that the bills would be given up on payment of principal and interest. 
The 24th of February was a Saturday and it was the custom of banks 
to close on that day at one o'clock. Mr. Faterson's letter was, 
however, delivered to Mr. Neill at the bank, and was answered by 
him as manager of the bank. On Monday, the 26th of February, 
the amount of the notes with interest added was initialled in the 
City Bank exchange books. 

It appeared at the trial before Sir James Martin C.J., in August, 
that the telegram to Alison instead of being sent direct to the 
Government Telegraph Office was taken to Greville's Telegraph 
. Agency, and there delivered to a clerk. It was the custom of that 
office, if there were not many messages from Sydney, to send what 
messages there were to their agency at Melbourne to be '^ packed." 
By means of a cipher they were enabled to send messages to their 
correspondents in London at a cheaper rate than the Government 
office, several messages being compressed into one. The message 
^'Tobin's bills dishonoured" was treated in this way and sent to 
Greville's agency in Melbourne for the purpose of being sent on with 
other messages. The publication at Melbourne of which the Plaintiff 
complained was the publication to Greville's clerk there. It was 
sought to give evidence of a custom among bankers that an intimation 
such as was contained in Mr. Paterson's letter was equivalent to 
payment of the promissory note which was stated to be good, but the 
Chief Justice rejected the evidence. A verdict was found for the 
Plaintiff on the 2nd count with ^d. damages, and under his Honor's 
direction a verdict was found for the Defendant on all the other issues. 
A rule nisi for a new trial had been obtained on behalf of the 
Plaintiff on the following grounds : — 1. That the Chief Justice had 
held that the Defendants were not responsible for the publication of 
the libeL in Melbourne, and rejected evidence of its having been so 
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published; 2. Thai his Honor ruled that the Defendants were not Tobin 
bound to take payment of the bills after office hours; 8. That his cnr bank 
Honor rejected evidence tendered to prove that according to the 
custom and usages of bankers the communications between the 
manager of the Union Bank of Australia and the manager of the City 
Bank after office hours on the Saturday were equivalent to payment. 

M. H, Stephen and DavU for the Plaintiff in support of the rule. 
As to the first point in Story on Agency (1), it is laid down that " the 
principal is liable to third persons in a civil suit for the frauds, 
deceits, concealments, misrepresentations, torts, negligences, or other 
malfeasances, or misfeasances, or omissions of duty of his agent in the 
course of his employment, although the principal did not authorise, 
or justify, or participate in, or, indeed, know of such misconduct, or 
even if he forbade the acts, or disapproved of them. In all such cases 
the rule applies respondeat superior : and it is founded upon public 
policy and convenience; for in no other way could there be any 
safety to third persons in their dealings, either directly with the 
principal, or indirectly with him through the instrumentality of 
agents.'^ So here the Bank employed Greville's clerk as their agent, 
and they are responsible for his unauthorised publication of the libel 
in Melbourne. Ward v. Weeks (2) seem at first sight opposed to the 
PlaintifTs contention, but the distinction is that there the third party 
who repeated the slander was in no way acting for the Defendant. 
Here the publication is made by a person really in the position of the 
Defendant's servant. With reference to the second point Whitaker v. 
The Bank of England (3), Parker v. Gordon (4) and Elfordy. Teed (6) 
are relied upon as establishing that a note cannot be paid out of 
banking hours ; but they do not go to that length. They only refer 
to the presentment of the bills for payment, not to the payment of 
bills, as to which the rule is that if the payee can be found at any 
time during the day, he must accept payment. But Gamett v. 
Woodcock (6) qualifies the other cases and is directly in point here; 
for, according to that case, if any officer of the bank can be found 
there after office hours the presentment is good ; Henry v. Lee (7) is 
to the same effect. Here Mr. Neill was at the Bank and his answer 
to Mr. Faterson shews that he was there in the capacity of manager. 
Robson V. Bennett (8) recognises the custom of marking and decides 

(1) § 452. (5) 1 M. ft S. 28. 

(2) 7 Bing. 211, (6) 1 St. 475 ; 6 M. ft S. 45. 

(3) 1 G. M. ft R. 744. (7) 2 Gh. 124. 

(4) 7 East 385. (8) 2 Taunt. 388. 
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ToBm that marking is equiralent to an admission of assets. Bankers will 
Crrr Baitk. ^ bound by their own customs. {^fVilliamsan v. Freer (9) and Bex v. 
Johnson (10) were also cited.] 

Sutler Q.C* and Darhy (Pitcher with them) shew cause. A person 
is only liable for the publication of libellous matter when it is the 
direct consequence of his own act ; as when he has expressly directed 
the publication or been a party to it. Parkine y. Scott (11) shews 
that the repetition of slanderous words by a person to whom they have 
been communicated is not a natural or necessary consequence of the 
original slander. Here OreviUe's clerk was in no way acting under 
the Defendant's instructions in sending the message to Melbourne ; 
he was only their agent to send it to England in the usual way ; and 
they cannot be made responsible for his unauthorised act. As to Ihe 
custom sought to be set up the evidence was properly rejected. If the 
custom had been proved to exist it would have been bad. In the 
words of Alderaon B. in the case of Magee v. Atfrinwn (12), it would 
have been a custom to violate the common law of England. Hathering 
V. Laing (18) was a case in which it was attempted to set up a local 
custom at Bombay as to bills of lading. Bacon FlC says in the 
course of his judgment : — " The custom that these gentlemen talk 
about cannot be allowed to override the plain established law.'' And 
the law is that a bill cannot be honoured by a manager out of banking 
hours writing and saying that it will be paid on presentment, but in 
one way only — by its actual payment in banking hours. A custom 
must be reasonable as well as in accordance with the general law : 
Bostock V. Jardine (14) where Pottock C.B. says : — " If the jury had 
found that there was such a custom, I should have said that its 
absurdity end inconvenience made it bad." [Si& James Martin C.J. 
referred to TViggs v. Newnham (16).] 

Stephen was heard in reply. 

Sir James Martin, G. J. The PhuntifF in this action had made 
two promissory notes in favour of Mr. Alison, a gentleman resident 
in Scotland, for very large sums, payable at the Union Bank in Syd- 
ney. Alison had indorsed to the Defendants. On the day the notes 
fell due, they were sent by the Defendants to the Union Bank, not 
for the purpose of getting the money for them (as it is not the cus- 

(9) L. R. 9, 0. P. 823. (13) L. R. 17 Eq. 92. 

(10) 7 East 66. (14) 34 L. J. Ex. 142. 

(11) 31 L. J. Ex. 331 ; 1 H. ft G. 153. (15) 10 Moo. 250. 

(12) 2 M. & W. 440. 
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torn of Banks to pay each other in cash)^ but for the purpose of Tobin 
having them marked as good. The clerk was told that there were no qj^ Bank. 
funds to meet themi and they were not marked^ but he was asked to 
leave them till a later hour. Subsequently, the Defendants asked for 
the notes again and got them back, still unmarked, about the time of 
closing. Both banks closed for general business at noon, as it was a 
Saturday. The Defendants, having got back the notes, sent a tele- 
gram to Alison in these words : — '^ Tobin's bills dishonoured.'^ We 
all know that there is only one line by which people can telegraph to 
England, and that is under the control of the Government. But 
instead of going to the public office, the Defendants went to OreviUe 
and Co., who, by means of a cipher, can send telegrams at a cheaper 
rate than the Government. The Defendants sent the telegram in 
question through Greville and Co., who forwarded the message to an 
agent of theirs in Melbourne for a purpose of their own, it being 
their custom, when there is only one telegram from Sydney, to send 
it on to Melbourne and have it forwarded with the Melbourne mes- 
sages. The Plaintiff has brought his action against these Defendants 
for defamation. His declaration contains three counts, charging pub- 
lications in Sydney, Melbourne, and Scotland respectively. With 
reference to the publication in Sydney, I told the Jury that, inas- 
much as there was no necessity to go to Greville and Co., but the 
message could have been sent through the ordinary channel, there 
was an imnecessary publication, and, being unnecessary, it was not 
privileged, even though it was a communication made to Alison, a 
party interested. On that count the Plaintiff succeeded, though the 
Jury only awarded nominal damages. As to the count for Mel- 
bourne, I held that, as the Defendants were not aware of the prac- 
tice of sending the messages to Melbourne, they could not be held 
responsible for the action of Greville and Co. The rule is that a 
person is liable for a defamatory publication which he orders, or 
which is necessarily brought about by what he does. I still remain 
of opinion, after hearing argument, that the sending of the telegram 
by Greville and Co. to their office in Melbourne was not a necessary 
thing at all. The natural thing for the Defendants to suppose was 
that Greville and Co. would take the ordinary course of sending the 
message direct. The publication in Melbourne was not the necessary 
consequence of the Defendant's act, and it is a universal principle of 
our law that no one is to be made liable except for what he himself 
does, or for what is the necessary consequence of his acts. I think 
therefore that I was right in ruhng as I did and that as to the first 
ground the rule should be discharged. 
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ToBiN In the declaration there is a count for money had and received. 

Cttt Bank. ^^ appears that on the Monday after the notes were presented, interest 
was charged by the City Bank on the amounts of the notes and was 
paid by the Union Bank for the Plaintiff. In that count the Plaintiff 
siies for the money so paid as interest^ on the ground that there was 
no dishonour. We have been referred in the argument to a number 
of cases bearing upon the duty •f bankers^ and it is clear from all 
these cases that notes payable at a bank must be presented for 
payment within banking hours. It is different with a private 
individual. In his case the note may be presented at his private 
house at any reasonable time before midnight. The notes were 
presented within the proper hours and were not honoured. Later in 
the day news came from Melbourne that the notes could be paid. 
The manager of the Union Bank wrote to the Defendants^ manager 
to say that the notes were good and would be paid on presentment. 
It was sought to give evidence of a custom in this city to regard a 
notification of that kind given after office hours as equivalent to 
payment. I refused to allow the evidence to be given and a rule is 
asked for on that ground. 

There seems to be a misconception as to the legal effect of what 
the clerks do when they are presenting notes for exchange. What is 
then done does not bind the bank by any custom ; but it is the 
admission made by them in marking the cheque or note which binds. 
A clerk from the City Bank goes down to the Union Bank with notes 
payable there. The exchange book is marked and the marking is accepted 
by the City Bank as payment. It is their own act in admitting that they 
have been paid which binds them. There is no custom in the matter at 
all. It is a fallacy to speak of a custom. What was sought to be given 
in evidence was that because bankers are bound when they accept the 
marking of a note as payment they must also be bound when there is 
a mere offer to mark and when they make no admission at all. What 
does or does not amoimt to payment must be determined by the 
general law, and the Court, if it allowed this kind of evidence, would 
allow witnesses to instruct the Court upon matters of law. For these 
reasons I think the rule should be discharged. 

Harorave, J. There are two most important questions for us to 
decide in this case. It is the duty of Courts of Justice to apply the 
general law to new circumstances as they arise. The Courts have 
had to do that in many cases with regard to railways since their 
establishment, and now we have to consider how the usual mtgdms of 
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the law as to torts and wrongs apply to persons sending telegraphic Tobin 
messages, instead of communicating as formerly by letter. Now, qj^ Bank. 
the question here is whether the Defendants are responsible for the 
publication, in Melbourne, of the message announcing the dishonour 
of Mr. Tobiu's bills. Was the sending to Melbourne in the ordinary 
course of Greville's business ? Of course, if without instructions 
be went out of his way to send it there, the Bank would not be 
responsible; but if, even without special instructions, an agent does 
something in the usual and regukr way of doing it, the maxim 
respondeat superior applies, and the principal is liable. I think 
Greville was simply carrying out according to his ordinary course of 
business the order of the City Bank to send the telegram to 
Melbourne. I would have told the Jury to take that matter into 
consideration, and I think they ought to have been directed that 
there was evidence of a publication by the Defendant in Melbourne. 

As to the second ground, I think that we should apply well-known 
mercantile customs to these banking transactions. I always feel it 
my duty to allow all these matters to go before the Jury. No doubt, 
in some respects, there is a distinction between office hours and non- 
office hours. For the general public the bank doors are closed at 8 
or 12, as the case may be, and after that time cheques are not 
payable. It would be impossible for a banker to make up his 
accounts at the end of the day if there were not some time fixed 
after which no cheques would be paid. But after the doors are 
closed, many things are done in the bank, and many transactions 
take place between the banker and his customers. I should have 
allowed evidence of what the particular custom of bankers is with 
reference to communications after banking hours. Even if such a 
custom did not bind people outside, it might bind the banks them- 
selves. It seems to me also that there was nothing unreasonable in 
the custom which was sought to be proved. (Jpon both these 
grounds, I think the rule should be made absolute* 

Faucbtt, J. One question is, whether the evidence of the 
custom of bankers was properly rejected. My own notes at the 
former trial have been referred to, and I have refreshed my memory 
of the facts by looking at them. I find that I admitted the evidence 
which the Chief Justice has rejected, but with a strong impression 
that the objection then taken, and its admissibility, was a good one. 
I think, however, that I am bound, having admitted the evidence 
myself, to take the view that it is admissible. But then, assuming 
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ToBDf that the evidenoe ought to have gone to the Jury, and that they found 
GiTT BAinc. ^ f&vour of the existence of some such custom, I think it could not 
be supported. I do not say that a custom as to business done after 
banking hours being binding on the banks would not be good. It is 
quite possible that the business which takes place between banks 
after banking hours might establish a custom binding on the banks. 
But what is the custom proposed to be proved here f We must look 
at the circumstances of the case. What is the first proceeding? 
Promissory notes were presented at the Union Bank within banking 
hours, and were refused payment; at one o'clock they were 
returned dishonoured, for all the witnesses admit that the return 
of these bills, at that time, if nothing more were done, 
amounted to an absolute dishonour. What was done then f About 
four or fiye o'clock a letter was sent by Mr. Faterson to 
Mr. Neill, on which the whole question turns. It is in the folloW" 
ing terms : — [His Honor read the letter.] Now at the time this 
letter was written, it was impossible to send the notes for presentation. 
Was the City Bank bound to accept a promise of this kind, that on 
a certain Act being done, viz., the notes being presented, they would 
be paid. If indeed the Union Bank had said| '^ We will consider 
the notes presented, and we are ready to pay you at once,'' it might 
have been different ; but instead of that, the intermediate step cannot 
take place till Monday morning. On Monday morning, that takes 
place which should have taken place on Saturday. The Union Bank 
clerk brings the exchange book to the City Bank, calls for the notes, 
and initials the City Bank book. They take the very steps on the 
Monday which should have been taken on the Saturday. We are 
now called upon to say that that proceeding on Monday must, by 
some custom, be regarded as having taken place on Saturday. 
Whether the initialling has its force by the custom of bankers, or as 
an admission, I consider immaterial. My own opinion is, that it 
derives its force from the usual practice of the banks. They treat it 
as primd/acie a payment. I cannot see how an admission can arise 
in any other way than by the custom of the banks. Initialling, by 
itself, cannot amount to an admission. At any rate, I think that the 
custom which it was sought to prove would have been held by this 
Court to be bad, and tkat His Honor was therefore right. 

The next point is — are the Defendants liable for the publication of 
the telegram in Melbourne. I assume what has been assumed 
throughout the argument that the publication to Greville was not 
privileged, but that it was a wrongful act, an unnecessary act ; and I 
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found my opinion on that assumption. Was this not a necessary Tobin 
consequence ? I do not mean^ was it required by the law, but were city^Bank. 
Ghreville and Co. following their ordinary course f Was it an ordinary 
consequence ? T think it was. The evidence is that there were two 
usual modes of sending these messages, and that Greville followed 
one. It appears to me that the Defendants are liable for all the 
ordinary reasonable consequences of their unlawful act. It is said 
that Oreville had do right to send the message to Melbourne ; but 
Oreville had an object in sending it there, just as the Defendants had 
an object in sending it to Greville. In each case it was done to 
cheapen operations. 

I have anxiously considered whether I could refuse a new trial, as 
I can see that nothing more than nominal damages will be recovered, 
but I am not the judge of that and I think that the case must go 
down before another jury. 

Rule absolute /or a new trial of one iuue* 
No order as to costs of the first triai* 
Each party to pay his oum costs of this 
motion. 

Attorneys for the Plaintiff — Want, Johnson 8f Want. 

Attorneys for the Defendants*— Daur^cm 4r Son. 



EX PARTE PYNE. Decen>berl3. 

Costs of Prohibitum— Juatiee — I>elay, 

A rale for a prohibitioii was made absolute with costs, nothing being said about 
the justices. The rule was drawn up with costs to be paid by the Respondents. 
Notice was sent to the justices, and after three months 9, fi fa was issued. The 
justices then applied to have the rule amended, by ordering one of the Respon- 
dents, who was complainant in the Court below, to pay the costs. 

SM^ that they were precluded by delay. 

On the 15th of November, 1877, Sir James Martin, C.J., on the 
application of David Fyne, granted a rule calling on certain justices, 
and one Joynson, to show cause why a writ of prohibition should not 
issue ; and why the justices should not pay the costs of the applica- 
tion. On the 12th March, 1878, the rule came on for argument^ 
before the Full Court, and was made absolute with costs, their Honors 
Dot specifying by whom the costs were to be paid. The rule was 
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Ex FABTE drawn up containing the following order :— »'' And it is farther ordered 
^' that the costs of, and occasioned by, this application and the appli- 
cation for order nisi herein when taxed by the proper officer of this 
Honorable Court be forthwith paid by the said Respondents to the 
said Edward Augustus Scarwell/' It appeared that the justices did 
not instruct Counsel to oppose the rule. Notice of taxation was 
served on Mr. Bull, the Attorney who appeared for the Respon- 
dent Joynson, but no notice was served on the other Respondents, or 
any one on their behalf. After taxation, a letter of demand was sent 
to the justices, to which no reply was received. On the S6th of 
August a writ otfi/a for the costs was obtained, and the justices paid 
the amount demanded under protest. On the 24th of September 
they obtained a rule calling on the Applicant to show cause .why the 
rule of the 12 of March should not be amended and thefifa set aside 
on the grounds : — 1 • That the rule was incorrectly drawn up ; 2. 
That the Court did not order the costs to be paid by the justices ; 3. 
That the justices were not represented on the hearing of the motion, 
and did not oppose the same, and that there were no grounds for 
making them pay the costs ; 4 That if the Court intended to grant 
costs against them they should have been served with a copy of the 
costs, and had an opportunity of attending the taxation. 

Butler, Q.C. and M, H. Stephen appeared in suppoi*t of the rule. 

Darley and Want showed cause. 

Sib James Martin, C.J. Looking at the whole of the circum- 
stances, I do not see that any special grounds have been made out 
why these justices should not pay the costs. There has been great 
delay, and it would be most inconvenient after snch a lapse of time to 
set aside this order. I thing the rule ought not to be granted. 

Hargbaye, J. The duty of the justices was to come instantly to 
set aside the rule ordering them to pay costs. I concur with his 
Honor. 

Faucett, J. I am of the same opinion, and on the same ground, 
that there has been too long delay. 

Rule discharged without costs. 

Attorneys for the Justices — Gannon and M'Laughlin, 
Attorneys for David Pyne — ScarweU and Gordon (by Cape and 

Westgarth) . 
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m THE UATTEB OP AN ABBITRATIOK BETWEEN JOHNSON AND OTHERS AND « , ^ 

_, » ^^.^^^r^^^ September 23. 
BLATCHFOKD and others. 



ArbitriOkm — Award by Umpire and one Arbitrator. 

By a submission to arbitration certain disputes were referred to " two arbi- 
trators, or to two arbitrators and their nmpire/' and it was agreed that "the 
arbitrators, or in case of diiference, the arbitrators and their mnpire, shall decide 
all matters between the parties arising out of the premises. The arbitrators 
differed, and the umpire and one arbitrator made an award, the other arbitrator 
refusing to join. 

Meld, that an award by the majority was a good award. 

An appeal from the Mining Court at Braidwood was referred^ by con- 
sent of the parties^ to arbitration^ the material portions of the submis- 
sion being as follows : — '^ It is agreed that the subject matter of this 
appeal^ and all matters in difference between the parties in any way 
arising out of the dispute as to the claims of Johnson and Batchford 
be referred to two arbitrators^ or to two arbitrators and their umpire^ 
one of the arbitrators to be appointed by each party/' " The arbitra- 
tors, before they proceed on their referrence, to appoint an umpire/' 
*' The arbitrators, or, in case of difference, the arbitrators and their 
umpire to decide all matters between the parties." *' The arbitrators, 
or the arbitrators and their umpire, shall make and publish their 
award in writing." The award was in the following terms: — "The 
matter of the above appeal having been referred to arbitration of two 
arbitrators and an umpire, and the arbitrators having disagreed and 
referred the matter to the umpire, the umpire makes his award as 
follows: — I am of opinion that Johnson and party were and are 
legally in possession of the abandoned mining tenement, known as 
No. 50 in the Mining Registrar's book at Araluen, and adjoining 
Bumell's upper section, on the lower boundary, on the Western side 
of Axaleun Creek, J. W. Bunn. I, as one of the arbitrators in the 
above matter, agree with the award of the umpire, T. de Courcy 
Browne." 

The award was' made a rule of Court,^and a rule to set it aside was 
obtained at the instance of Blatchford, on the ground, among others^ 
that the award was not made in accordance with the terms of sub- 
mission, by the arbitrators or by the arbitrators and their umpire. 
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Johnson Butler, Q.C, and C. B, Stephen, in support of the rule^ argue the 
Blatchford ^* grormd only. 

Darley and Want shew cause. 

Feb Cubi am (1) . This was virtually a reference to three arbitrators^ 
though one of them is caDed an umpire and is appointed at a differ- 
ent time from the other two. By the Act 81 Vic. No. 15, s. 6, it is 
provided that '' where a reference is to three arbitrators the award 
(unless the document authorising it provides otherwise) may be made 
by any two of them, notwithstanding any dissent by the third arbi- 
trator .'' This reference comes within the terms of the section. 

December^, On this day, after hearing the other grounds argued, were of 
opinion on the evidence that the award dealt with all the matters 
submitted, and that it was good. 

Rule discharged with costs. 

Attorneys for Blatchford — C(q}e and fFestgarth, 
Attorney for Johnson— IT. R. Way. 



(1) Sir Jambs Martin, C.J., Haroravb and Sir W. Manning, J.J. 
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CHARLES AND Another agamst KENDALL and Otheius. 

Will — Constructum. 

O.y being possessed of property at Miller's Point and at Surry Hills, devised 
his *' land situate at Crown Road, Surry Hills," to K., and his '' land at Miller's 
Point," and also his ** land situate near Pine Cottage, Bourke Street, Surry Hills," 
to B. There was no street or road at Surry Hills called Crown Road, but there 
was a street called Crown Street, and there was a street at Miller's Point called 
Crown Road, in which some of the testate's property was situate. The testator 
had informed one H. that he intended to leave some of the Surry Hilla property 
to R. and some to K., and the MiUer's Point property to R. 

Held, K. entitled to the part of the Surry Hills property claimed. 

The Court will always lean against intestacy and place itself in the place of 
the testator at the time of making the wiU. The whole will must be taken into 
consideration. 

In this case Samuel Charles and Walter Hayes were the PlaintifiPs^ 
and William Rutter Kendall and Charlotte Rutter Frances Kendall, 
his wife^ John Jewell Rutter and Cecilia Sophia Rutter, his wife^ 
William Charles King and Sarah Elizabeth King, his wife 
William John Chapman and George Tom Rutter Chapman, were the 
Defendants, 



1878. 
I2th Feb. 
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Cbarubs and The question was as to the construction to be placed upon a clause 
^'^^ of a willj and the facts were shortly as follows : — 

SlSNBALLAKD 

QiiiBKS. Thomas Chapman by his will dated the 14th August 1873 appointed 

the Flainti£Ps his executors and trustees and after bequeathing cer- 
tain legacies devised certain lands to the Defendants Charlotte 
Rutter Frances Kendall and Cecilia Sophia Rutter in these words : 
'^1 devise all my land at Rocky Point near Sydney in the said 
" Colony as the same was granted to Robert Cooper with the dwelling 
'' house and appurtenances thereunto belonging now in the occupation 
of one Dobson And also my land situate at Crown Road Surry 
Hills near Sydney aforesaid with the cottage and premises thereon 
'' erected as the same is now in the occupation of one Cuthbert and 
'^ known as No. 33 Crown Road Unto my trustees their heirs and 
assigns during the life of my step-daughter the said Charlotte Rutter 
Frances Kendall Upon trust to pay the rents and profits thereof 
respectively (not by way of anticipation) to her for her sole and 
" unalienable use during her present or any future coverture and for 
'' which rents and profits her receipts alone shall be sufficient dis- 
^' charges to my said trustees And from and after the decease of the 
'' said Charlotte Rutter Frances Kendall I devise the said two 
parcels lands and premises respectively with the appurtenances to 
the child if only one or the children if more than one who either 
before or after the limitations shall take effect in possession shall 
'' attain the age of 21 years or who shall die under that age and 
'^ leave issue being at his her or their death or respective death in 
''fee simple such children if more to take as tenants in common 
'^ but if no child of the said Charlotte Rutter Frances Kendall shall 
" attain the said age or shall die under and leave issue at his or her 
" death then to such person or persons for such estates and in 
'^ such manner as the said Charlotte Rutter Frances Kendall shall 
'' by any testamentary writing appoint And in default of appoint- 
"ment to her in fee simple I devise my land at Miller^ s Point 
" Sydney purchased by me from Henry Cocker with the two dwell- 
'' ing houses cottages and premises thereon erected And also my land 
'^ situate near Pine Cottage Bourke St. Surry Hills Sydney with 
'^ the appurtenances as the same was formerly occupied by one 
'^ Shaw unto my said trustees their heirs and assigns under and 
'^ subject to similar limitations in favor of my step-daughter Cecilia 
*^ Sophia Rutter to those contained in the last preceding devise/' 
And after making several specific devises of other lands^ devised and 
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bequeathed '^the residue of his real and personal estate to the Charles and 

" Plaintiffs upon trust to sell and convert the same and to pay the -^^j™^ 

" income thereof to his grand-niece the Defendant Sarah Elizabeth Kendall and 

Othebs 
King (then Sarah Elizabeth Chapman) during her life for her sole 

and separate use and after her death Upon trust for the child or 

'^ children of the said Defendant Sarah Elizabeth King in equal 

^^riiares as tenants in common And if there should be no such 

'' child then as the said Defendant Sarah Elizabeth King whether 

married or sole should by deed or will appoint and in default of 

such i^p<»ntment Upon trust for the Defendants William John 

" Chapman and George Tom Rutter Chapman as tenants in common 

" as they should respectively attain the age of 21 years/' 

The testator died on the 7th Nov. 1874^ and all the persons named 
in his will survived him. 

At the date of his will and at the time of his death the testator 
was seized of two messuages and no more^ situate in Crown Road, 
Miller* 8 Point, in Sydney, which he had purchased from Henry 
Cooper in the will named^ and one of which^ numbered 33^ was at 
the date of the will in the occupation of one Cuthbert in the will 
named. 

The testator was also at the date of his will and at the time of his 
death seized of three properties at Surry Hilb^f near Sydney, one of 
which was situate in Bowling Street, and two^ of which one was known 
as Pine Cottage, in Bourke Street. 

There was no street or road at Surry Hilb called Crown Road, but 
there was a street called Crown Street, and there was a street at 
Miller^s Point called Crown Road, in which the two said messuages 
of the testator were situate. 

The testator^ after the date of his will^ and before his deaths in- 
formed the Plaintiff Samuel Charles, that he intended to leave to the 
Defendant Charlotte Rafter Frances Kendall his property at Rocky 
Point and a portion of his Surry Hills property^ and to the Defen- 
dant Cecilia Sophia Rutter his property at Miller^ s Point and a por- 
tion of his Surry Hills property. 

The evidence of John Valentine Wareham, a certificated convey- 
ancer of UlladuUa, who prepared the Will^ was taken before the 
Master in Equity, and was to the following effect : — He wrote the 
instructions from the testator's dictation, but had no personal know- 
ledge of the properties. Testator declined to send to Sydney for the 
Title Deeds, saying he wished to have the description in the Will cut 
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Charles akd short. He made the descriptions from testator^s dictation. He was 
^J^™"^ told by testator that he intended leaving a piece of land at Surry 

Kendalland Hilb to ''Ceely/^ meaning Mrs. Rutter, another piece of land at the 
same place to Mrs, Kendall, and the Miller^ s Point property to Mrs, 
Rutter, He drafted the Will from the rough notes of instruction 
and submitted such draft to testator before the Will was engrossed. 
Testator said the property had no connection with the Bourke Street 
Surry Hills property. By the Bourke Street property was meant the 
property devised in trust for Mrs. Rutter. Testator said that the 
Surry Hills property devised to Mrs. Rutter did not include Pine 
Cottage. Testator said that Pine Cottage was part of his residuary 
estate^ and was to go to " Lizzie/^ meaning Miss Chapman. If tes- 
tator meant to leave any part of his property at Surry Hills to Mrs, 
Kendall it must have been his property in Bowling Street, because 
Pine Cottage was included in his residuary estate^ and the property 
near Pine Cottage was devised in trust for Mrs. Rutter. The testator 
gave his instructions from memory — had' resided at Eiama between 
16 and 18 years^ and was between 70 and 80 years of age at the 
time of his death. 

Owen for the Plaintiffs merely stated the facts as above set forth. 

Donovan (Sly with him) for the defendants William Rutter 
Kendall and Charlotte Rutter Frances Kendall, We give up all claim 
to the Miller's Point property. The Kendalls should take the Swrry 
Hills property. As to leading words in description Jarman on 
Wills (1) description of tenure is mere surplusage. Blayne v. 
Gold (2), Goodtitle v, Sothem (8), Doe v. Beech (4), Hardwicke v. 
Harduncke {5), Ld, Selbome's judgment. It will be contended that 
this devise is void for uncertainty, but the Court will struggle 
against such a construction. 

Manning (Faithfull with him) for the Defendants John Jewell 
Rutter and Cecilia Sophia Rutter was heard. 

Darley for the Defendants William Charles King and Sarah Eliza- 
beth King (the residuary legatees). The words "Crown Road, Surry 
Hills, near Sydney aforesaid, with the cottage and premises thereon 
erected/' must be rejected. The effect, if there were no other devise 
in the Will, would be that all the testator's land at Surry Hills would 
pass ; but it is conceded some does not. The later clause cuts down 

(1) Vol. I., p. 746. (4) 1 B. and Aid. 550. 

(2) Cro. Cas. 447. (5) 16 L. R. Eq. 168. 

(3) 1 M. and S, 299, 
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the fonner. The words ^' Surry Hills'' are superadded. fFi^am Chablbs and 

on Wills (1), Doe and Ashford v. Bower (2). There is no uncertainty ^ 

on the face of the Will itself^ the uncertainty is caused by the Kk^jlland 

evidence, which is itself uncertain. Wigram on Wills (3). Words 

to be rejected must be inapplicable to any part of the property. 

Thomas v. Thomas (4), Richardson v. Watson (5). Wigram on Wills 

at p. 98 corrects the report in 4 B. and Ad. As to the second devise 

— all lands at Surry Hills must pass under the first devise, or none 

must pass. 

Knox for the Defendants William John Chapman and George Tom 
Rutter Chapman cited The Earl of H, v. Douglas (6). 

The Primary Judge :-»The Rule in cases of this description is 
never to reject the subject matter of the devise. The Court will always 
lean against intestacy, and place itself in the position of the testator 
at the time of the making of the will. These words, therefore, ought 
to operate as a devise if they possibly can. The testator was giving 
away a number of properties. The whole will, not one especial clause, 
must be looked at and taken into consideration. The description of 
the tenancy under which these properties were held, was evidently 
more distant from the mind of the testator, than the locality of the 
properties themselves. He begins all his descriptions with locality. 
We must, then, take Surry Hills as being the leading idea in the 
testator's mind. The evidence is that there is no Croum Road at 
Surry Hills. The testator devises the land with the cottage ^c, and 
anything on the land is merely collateral to the land. I think that, 
taking all the evidence into consideration, this devise clearly applies 
to the land claimed here. In the next page of his will, the testator 
devises " two parcels " of land which clearly shows that he knew how 
he was leaving his property. The testator does not say " all my land," 
but ''my land," and the Court is entitled to give a minimum meaning 
to this phrase. Under this devise Mrs. Kendall is entitled to the 
land in Dowling Street, Surry Hills. 

Costs of all parties out of residuary personal estate. 

The trustees to be allowed their costs as between sohcitor and chent. 

(1) 2 p, 36. (4) 6 T. R. 671-676. 

(2) 3 B. and Adol. 353. (5) 4 B. and Ad., 1 N. & M. 675. 

(3) p. 69. (6) 7 Clk. aud Fin. 815. 
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1878. O'BRIEN agamat GOODSELL. 

19tb Feb. 

Specific Perfamuxnce — Agent. 



The Oourt will not enforce specific perf annanoe of a contract when signed by an 
agent who has exceeded his authority, and where the terms of the contract itself are 
ambignons and in part defective. 

A. entered into a contract withB., the agent of C, for the purchase of land 
belonging to G. A. and 0. agreed as to terms but the contract was signed by A. 
and B. in O's. absence, who it did not appear had authorized B. to sign it. No 
copy of the contract was given to C, and it did not embody all the terms agreed on. ^ 

ffeld : — ^B. was not C's. agent to sign, but only to find a purchaser. Specific 
perfoimance lefosed. 

In this case Lucius (ySrien was the Plainti£P and Frederick John 
Goodsell the Defendant. 

The Bill prayed for the speeific performance of a contract and for 
an injunction to restrain the Defendant from dealing with the pro- 
perty the subject of the alleged contract^ and for a receiver. The 
motion for an injunction was opposed and by agreement was merged 
into a motion for a decree. 

The facts were shortly as follows :— The Defendant was seized of 
certain lands situate on the Cook's River Road, containing 25 acres 
or thereabouts^ on which were erected buildings and machinery for 
carrying on the business of brick making on the premises. In or 
about the month of June^ 1877, the Defendant instructed one Frede^ 
rick Bradly, an auctioneer carrying on business at Sydney, to sell 
the lands with the plant and machinery thereon, and fixed the price 
at £15,000. In pursuance of these instructions Bradly as the agent 
of the Defendant, sold the property to the Plainti£P upon these terms 
and conditions :— 

"CONDITIONS OF SALE 

or 

"Twenty-five acres of land situate on the Cook's River Road 
" bounded on the east by the Cook's River Road on the west by £^- 
^* ware Road on the south by May Street and on the north by Lord 
" Street be these dimensions more or less on which are erected houses 
"cottages brick plant sheds machinery and every requisite for 
"carrying on the brick making business together with all horses 
" carts waggons gear tackle &c., &c., &c., now on the said 26 
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''acres excepting the Churcli or Chapel which is specially reserved O'Brun 
''also the land on which it is erected. The purchase money to be Goodssll. 
"£15^000 payable in the following manner (namely) £2000 on exe« 
" cation of Deeds by the Vendor and JEII^OOO by Bills at six and 
"nine months bearing 6 per cent, interest and dE2lXX) to remain in 
"the hands of the purchaser as the price of one fourth interest in the 
" profits of the brick making business for a period of 10 years certain 
" on account of Messrs. Gk)odsell Juniors who are now employed in 
" the said brick-making business. 

That the purchaser shall pay a deposit of £500 when called upon 

by the auctioneer or agent. 

That all objections and requisitions (if any) to or upon the title 
" shall be made in writing by the purchaser or his solicitor within 14 
" days from the date of sale and all objections and requisitions not so 
"made within the time aforesaid shall be considered as absolutely 
" waived by the purchaser. 

" That all abstracts and all attested and other copies of deeds and 
" documents whatsoever whether in the vendor's possession or not which 
" may be required and the necessary searches and enquiries for and 
" examination of aU deeds and documents not in the vendor's possession 
" and all covenants for the production of deeds and documents what- 
"soever which may respectively be required shall be procured by.^d 

at the expense of the purchaser. 

That the vendor will upon the payment of the full amount of the 
"purchase money execute a conveyance of the property to the pur- 
" chaser such conveyance to be prepared by and at the expense of the 
" purchaser. 

" That if the purchaser shall neglect or fail to pay his acceptances or 
" instalments when due or to comply with the above conditions his 
" deposit money shall be actually forfeited to the vendor who shall 

thereupon be at liberty without notice to re-sell the property by Public 

Auction or by Private Contract and it shall not be necessary for the 
" vendor previously to tender a conveyance to the purchaser. 

" That if any mistake be mftde in the description of the premises or 
" any other error whatsoever shall appear in the particulars of the 
" property such mistake or error shall not annul the sale but a com- 
" pensation or equivalent shall be given or taken as the case may 
" require. 

" That as the original title deeds relating to this property telate to 
" other properties also the vendor will not part ^th the possession 
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O'Bbixn ''thereof but will enter into the usual covenants with the purchaser 
GooDSBLL. ''of the production of such deeds as are in his possession and of 
** furnishing copies thereof such covenants forproductiontobe prepared 
''by and at the expense of the purchaser. 

'' That time shall be the essence of the contract. 

(Signed), F. Bradly, Auctioneer, &c. 

Opposite Exchange^ 

Rtt Street. 

Memorandum. 

** I the undersigned Frederick Bradly as agent for the vendor 
" Mr. F. Goodsell of Pitt Street Sydney do hereby acknowledge that 
'' I have this day sold to Mr. Lucius (fBrien of Balmain the property 
" described in the foregoing particulars for the sum of £15^000. And 
'' I hereby agree to fulfil in all respects on my part the foregoing con- 
** ditions of sale. [Signed) Frederick Bradly. 

'' And I the said Lucius O'Brien do hereby acknowledge that I have 

this day purchased of Frederick Bradly of Pitt Street as agent for 

the vendor the property described in the above particulars of sale for 

''the sum of £15,000 and I hereby agree to fulfil in all respects on 

" my part the foregoing conditions of sale. 

" Dated this 18th day of August, 1877. 

{Signed) L. O'Brien.'' 

The Defendant, after ratifying and discussing the terms of this con- 
tract, refused to carry out the sale, alleging thsi Bradly had agreed to 
sell more than he was authorised, viz. : — ^the horses, carts, waggons, 
&c., and had gone beyond his instructions. 

Owen, for the Plaintff, stated the facts as above set out. 

Davis, for the Defendant. Bradly is not an agent to sign a con- 
tract, but only to negociate on behalf of the Defendant. He had no 
authority to take deposit. Bradly's object was to bind the Plaintiff. 
There were all kinds of proposals as to this property. The Defen- 
dant never saw or heard of the contract until the Bill was filed. 

Owen in reply. 

The Primary Judge in dismissing the Bill, with costs, held that 

Bradly had exceeded his powers, as he had not been authorised to 

1878. agi^ce to the final terms of sale, and had, moreover, agreed to sell 

g^ certain horses and drays &c., which he had not been instructed to sell. 

March. On this date the case came before the Full Court on appeal. 
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The facts have been already stated. O'Brixn 

Owen, for the Appellant (the PlaintifF in the Court below). Goodsbll. 

Davis, for the Respondent (the Defendant in the Court below). 
After argument the Court unanimously dismissed the appeal, with 
costs. 

Sir James Martin, C.J., said : According to the Plaintiff's affi- 
davit it appears that in June or July, 1877, he heard from Bradly 
that the Defendant's place at CooVs River was for sale for £15,000* 
The Plaintiff inspected the property and offered £12,000, and after- 
wards £12,500 and £13,000. An interview took place between the 
Plaintiff and the Defendant and Bradly, and the Defendant agreed 
to take £13,000 on condition that his two sons should have an 
interest in the business. Some advantageous arrangement was to be 
made with the sons so as to keep them in the business. It was 
arranged that the elder should be the manager of the brick yard and 
receive a salary of £250 per annum, and the other, the younger, 
was to receive employment on piece work, and the two together were 
to have a quarter of the profits for ten years. After that interview, 
Bradly, at his office, drew out the contract and signed it as the agent 
of the Defendant, and in his absence. That contract does not con- 
tain all the terms agreed upon at the interview, and the evidence does 
not show that the Defendant ever authorized Bradly to sign such a 
contract. No copy of the contract was given to the Defendant . Its 
terms are ambiguous in part and defective ; also it appears that in 
September and October, two months after the date of the alleged 
contract, Bradly and the Defendant were making statements and 
doing acts altogether inconsistent with the position taken by the 
Plaintiff in the Bill. The Plaintiff has not made out a case for 
specific performance. The appeal must be dismissed. 

Hargraye, J. I am also of opinion that this appeal should be 
dismissed. The evidence clearly shows that the contract signed by 
Bradly, as agent for the Defendant, was not the contract entered into 
by the Defendant, nor was Bradly authorized to sign it. He had no 
power to complete the matter which was in an unsettled state between 
the Plaintiff and the Defendant. Bradly acted ultra vires. 

Sir William Manning, J. I also think that this appeal should 
be dismissed. There is too much doubt, and the evidence is too un- 
satisfactory to grant specific performance of the contract. 

Appeal dismissed with costs. 

Solicitor for the Appellant : F Curtiss, Sydney. 
Solicitors for the Respondent : Pigott ^ Trickett, Sydney. 
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1878. MoKENNA offomtt LOWE ahd Anofiier. 

^ Removal qf Truttees — AppokUment qf IUceiver^-AecouiUr--'8etting aside mxk. 



2iid ApriL 



The Court will not oonnder the acticms of tnuteeB in the management of a trust 
eitate hanhly, bat will set aside a sale made]nnder a mistake. A cestui qui trust 
is always entitled to an account from his trustees. 

A, a cestui qui trust, filed a bill for the removal of his tnurtees, for the appoint- 
ment of a reoeiyer, and for an account on the groonds that they had sold some of 
the real estate and bought it for their own benefit at an nnderprice. B. (one of 
the trostees), bought a piece of land at Picton, and borrowed the purchase money, 
£200, from his brother— the testator. The title deeds were handed to the testator 
who, on B.'s offning to return the £200, observed that he had bought the land for 
the benefit of his (B.'s) family. After the testators' death a conveyance of this 
land was found among his papers, to a son of B. whose christian name was the 
same as the testators'. The land was sold as part of the real estate of the testator 
and was bought, on behalf of B., for £90. 

Held : — ^That the sale must be set aside and that it was merely a mistake of the 
trustees. 

In this case the Flamti£P Charles McKenna filed a bill as cestui qui 
trust, against the Defendants Robert Lowe and Arthur McQuiggan, 
trustees under the Will of one George McQuiggan. 

The Bill prayed for an injunction to restrain the Defendants from 
farther acting in the trusts of the Will ; for the appointment of new 
trustees ; for a receiver ; and for an account ; and the facts, as stated 
therein, were shortly as follows : — 

George McQuiggan, the testator, was possessed of considerable 
property, real and personal, and married one Jane McKenna, who at 
the time of such marriage was a widow and the mother of three sons 
—•the Plaintiff, and John McKenna and Isaac McKenna, who were 
both infants at the date of the institution of this suit. The testator 
died on the 10th May, 1874, leaving his widow and her three sons 
him surviving ; he had no children of his own. The testator, by his 
Will, dated the 80th April, 1874, bequeathed to the Defendants all 
his real and personal estate upon trust (inter alia) to sell and con- 
vert into money, such part thereof as should be of a saleable or con- 
vertible nature, and to invest one eleventh part or share of the 
money to arise from such sale and conversion, in their names, upon 
certain securities, and to pay the income thereof to the Plaintiff. The 
testator also bequeathed one eleventh part of his estate to each of hii 
step sons John McKenna and Isaac McKenna, and two elevenths to 
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his wife Jane MeQuigganf upon similar trusts* The plaintiff was also MoKonvA 
entitled^ under the Will of his mother Mr8, MeQuiggan, to a certain Lowk Ajn> 
share of her estate. Shortly after the death of the testator, the Anothib. 
Defendants, acting as his trustees, entered into possession of all his 
reid and personal estate, and at the date of the institution of this 
suit w^re still in possession of such parts thereof as had not been 
sold or cony^ted into money. 

The Plaintiff in his Bill stated that the Defendants had caused 
certain portions of the real estate of the testator to be sold and 
charged the Defendants with having purchased for their own benefit, 
and either in their own names, or that of a trustee for them, such 
portions of the real estate for a most inadequate sum, and also with 
haying improperly brought certain actions and defended other actions, 
affecting the said estate. The Plaintiff also stated that he had 
frequently applied to the Defendants for an account, but that such 
account had always been refused. 

The Defendants by their answer admitted the facts as to the 
manner in which the trust arose, but as to the charge of purchasing 
certain portions of the estate for their own benefit at an under price, 
the 10th paragraph of their answer was as follows : — " We deny that 
'^ we have misconducted ourselves at all or in the carrying out of the 
'' trust of the said Will. In or about the year 1871 John Macquarie 
'^Antill acting under a Power of Attorney from one Beresford Augustus 
'^ Christmas, offered to sell to me the Defendant Arthur McQuiggan a 
'^ piece of land at Picton for the sum of JE200. As I the said Defen- 
'^ dant had not the cash to complete the said purchase I asked my 
'^ brother the said testator to lend me the money in cash with which 
I paid for the said purchase and I subsequently paid out of my own 
pocket the costs of the conveyance of the said land. The said con- 
veyance and title deeds were given to my brother. I subsequently 
'' offered the amount of the said purchase money to my said brother 
'' but he refused to accept the same saying that he had bought the 
** land for the benefit of my family. After the death of the said 
'' testator we found among the testator's papers the conveyance of the 
'^ said land dated 28rd December 1870 from the said B. A. Christmas 
** to George McQuiggan of Picton aforesaid a son of the said Defen- 
'^ dant Arthur McQuiggan but we were advised to put the said land 
" along with other portions of the said testator's estate up to sale by 
'' auction and accordingly the said land was duly advertised for sale 
'^ and at the said sale a Mr. Berry acting on behalf of me the Defen- 
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McKuTNA '^ ^Aut Arthur McQuiggan purchased the said land for iE30. Tht 
, ^* '' Plaintiff and the executors of the will of the said James McQuiggan 
An OTHSB. '' were present at the said sale and made no objection thereto and so 
we as aforesaid deny that we or one of us or with the knowledge or 
consent of the other caused certain portions of the said real estate of 
the said Creorge McQuiggan to be sold or that one of us in our own 
name or in the name of a trustee for one of us purchased or for the 
'^ benefit of one of us portions of the said real estate or for a moat 
''inadequate sum/' 

They denied having improperly brought or defended actionsi or in 
any way mismanaged the estate or refused to furnish accounts, and 
submitted that the suit was defective for want of parties, inasmuch 
as all the persons interested in the estate of the said testator were not 
before the court. 

Foster^ A. 6. (Darley and Bennett with him) for the Plaintiff. 

First as to the statement in the I6th paragraph of the Defendant's 
answer, that this suit is defective for want of parties, 17 Vic, No. 7, 
8. 8S, decides that it is not. This Act was introduced to avoid the 
necessity of all the parties interested joining in the suit. Only one 
or two need now be joined and the executors represent the others. 

In Poynton v. Poynton (I) the prayer was somewhat similar to the 
prayer here. 

From the evidence it is clear that the Plaintiff is entitled to an 
account ; it has been distinctly shown that they were refused, and 
after long delay the bill was filed. But we want more than that. 
The misconduct of the Defendants, in selling to themselves at an ua- 
derprice, amounts to a moral fraud. Their own answer is most 
improbable in itself. The land belonging to the testator we say was 
sold to ArthurMcQuiggan. He had no right to purchase as executor and 
on his 'own shewing he perpetrated a fraud on his son. The purchaser 
in the conveyance is described as " George McQu^gan, freeholder," 
but he was only 16 years old at that time. His name was the same 
as the testator's, and the property is now claimed to be his. They 
simply make a conduit pipe of the son. If Arthur McQuiggan 
treated with the elder George McQuiggan, how does he stand ? Can 
any property be safe with a man who makes a " blind '' of his own 
son ? The facts are necessarily in the knowledge of the Defendants, 
and the onus probandi lies on them. 

(1) 12 L. R. Eq. 550. 
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As to the actions improperly brought and defended, in all which McKenna 
were brought against the testator's family, diflSculties were raised, but low^' ani 
where they were against his own family, all diflSculties were smoothed Anothbe. 
over. 

The Defendants have refused to produce any documents, and the 
son is not allowed a voice in the matter, and cannot produce the 
conveyance. 

The Defendant, Arthur McQuiggan, has also paid himself £S a 
week for collecting rents, and has paid a Mr. Barry 2i per cent, 
commission for collecting the same rents. The trustees should be 
removed. They also cited Jesse v. Bennett (1), Jones v. James (2), 
and the cases collected in Lewin on Trusts, p. 422; as to the 
accounts they cited Leunn on Trusts (3) and Pearce v. Green (4) ; 
and as to the appointment of a receiver, Lewin on Trusts (5) ; 
Anonymous (6) and Middkton v. Dodswell (7) . 
Owen for the Defendant. 

In this case the testator left his property to his own family, and 
appointed as trustee, his own brother. The Court is always lenient to 
trustees, Royds v. Royds (8), but where relations are trustees the 
Court is always more lenient (9). 

These trustees having the estate, there were two reasons why they 
did not wind it up — 1st, the property was large, and 2nd, the Gulgong 
Gold Fields, which opened about the time of the testator's death, would 
increase the value of the estate, and the trustees held over for a better 
price. We always said we would prepare accounts, but they were 
very volumnious. The account set out in the answer shows every 
item and not one penny has been lost to the estate. They took no 
exception to that account, therefore the account is perfect. [The 
Primary Judoe : — No. The replication denies it.] We never re- 
fused to famish accounts. As to the costs of these accounts. White v. 
Jackson (10), but there no accounts were rendered. 

One cestui qui trust cannot make application for removal of trustees 
except as a representative, which cannot be here, for the Defendant, 
Arthur McQviggan, is himself a cestui qui trusty and also a party. 
The Defendants have administered the whole of this estate, and the 
accounts go into the most minute detail. The Court will not condemn 
trustees for not furnishing accounts, but for refusing to furnish. 

. (1) 26 L. J. Ch. 63. (6) 12 Ves. 5. 

(2) 9 Hare App. 80. (7) 13 Ves. 266. 

(3) p. 670. (8) 14 Beav. 54. 

(4) 1 J. and W. 140, (9) Dan. Ch. Pract. II., p. 1802. 
(6) p. 824, (10) 15 Beav. 121. 



14 8UPBEME CfOUBT EEPOETS. N.8. 

MoKanrA As to the Pieton property the conyeyance was banded to the testator 

Lows AND ^^^ ^^ repayment of the £200. The testator wonld be a trustee 

Akothuu for the Defendant Arikwr McQuiggan, I£ this be trae the property 

never was trust property, and therefore there conld be no breach of 

trust. There was a pubtic sale by auction and plainly no fraud. The 

only impropriety the trustees can be said to have been guilty of, was 

the sale at Pieton. That is not sufficient ground for removing these 

trustees. Even should the transaction be set asid^, these trustees 

should be paid their costs. Baker v. Carter (1). 

FoeteTy A. 6., in reply. 

The Primary Judge said : The rules are clear as to trustees. 
The cestui qui trust is always entitled to an account. I do not think 
that this is a case in which the actions of the trustees are to be con- 
sidered harshly. As to the property at Pieton the sale must be set 
aside. I do not think that justice requires anything further. It 
was merely a mistake of the trustee. Neither do I think that there 
was such a refusal on the part of the trustees to account as would 
entitle the cestui qui trustent to ask for their removal. The Decree 
will be that the 1st, 2nd, and 8rd paragraphs of the prayer be 
refused, and tJie Bill dismissed as to those paragraphs, and the 4th, 
5th, and 6th paragraphs granted. The question of costs to be reserved 
on all points. 

Solicitor for the Plaintiff — 6. M. Dunn, Sydney. 

Solicitors for the Defendants — Davis and Lesley, Sydney, for 6r. 
Davidson, Mudgee. 

(1) 1 Y. and Col. 251. 
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JONES AND Othkrs agcbkut SOANLAK and Another. 
SpedcU Coue. WiU — Construction, 

The later wordB in a will or a codicil most govern the whole of a devise. 

A., by his will, left property upon trust for sale, and directed his tmstee to 
divide the proceeds equally among five legatees. By a codicil made nearly two 
years after the date of the will, A. bequeathed to B. one equal fourth part or share 
of the proceeds of the same property, and directed that the shares of the other five 
legatees should be '* equal fourths " with B. 

Held : B. to take one fourth ; the five legatees under the will to take three 
fourths between them. 

This was a special case, which prayed for the direction of the 
Court as to the distribution of certain property. 

Isaac Rudd, by his will dated the 6th January, 1866, devised 
certain property to James Jones upon trust for sale and to stand 
possessed of moneys to arise from such sale upon trust as to one fifth 
part of the said net moneys for his (testator's) brother-in-law, William 
Jones, of Menangle, farmer As to one other fifth part thereof upon 
trust for his (testator's) brother, Edward Rudd And as to the 
remaining three fifths part thereof he desired his said trustee to invest 
the same as he should think proper, and to stand possessed thereof 
upon trust for the three eldest daughters of his (testator's) late 
brother, John Rudd, the share of each to be paidimtoher on attaining 
the age of 21 years or marrying. 

By a codicil dated the 19th October, 1866, the testator bequeathed 
a fourth of the same property to Mrs. Scanlan (his niece) in these 
words : " I devise and bequeath to Mrs. Scanlan, for her sole and 
^' separate use, and so that her receipt shall be a sufficient discharge 
'' for the same, one equal fourth part or share of the premises directed 
'' to be sold by my said will after the decease of my wife, the shares 
*' bequeathed to the other legatees of the said premises to be equal 
'^ fourths with the said Sarah Scanlan." 

The parties agreed to a special case, which was now brought before 
the Court. 

Owen {Armstrong with him) for the Plaintiffs: This is merely 
a matter of construction for the consideration of the Court. The 
testator manifestly forgot the number of devisees named in his will. 
By the will the property — which is the same as that referred to in the 
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Jones akd codicil — is divided into five equal parts ; but by the codicil the same 
^ property is divided into four equal parts. The Court has power to 

SoANLAN Aino alter the words of a devise in cases in which it may be usefol, Hartv, 
Talk (1). Clearly, in this case the Testator intended to leave his 
property, both by will and codicil, to the parties named in his will. 
There being five devisees named in the will, if, by his codicil he added 
another, surely the property must then be divided into six parts. If, 
following the words of the codicil, the property was to be divided into 
four equal parts, what would be the share of the three daughters ? 
The testator evidently meant all the devisees to take equally under 
his will. 

Donovan {Sly with him) for the Defendant, Mrs. Scanhn. Here 
the Court cannot read the codicil except in the express words. There 
is nothing ambiguous here. The language of the testator in the 
codicil is most clear ; he divides his property into four parts. These 
may be unequal parts, but there is a distinct declaration to divide this 
property into four parts. The word '^ equal'' cannot affect the 
matter. We contend that three fourths must be divided amongst the 
five Plaintiffs, leaving to the Defendant, Mrs. Scanlan, one fourth, in 
the express terms of the codicil. The Court will alter a palpably 
absurd mistake ; but that is not so here. This is not like a case in 
which confusion occurs. Hart v. Talk was a palpable absurdity; 
and moreover in that case there was only one instrument, but here 
there are two — the will and the codicil. Why may not the testator 
in this case have preferred one ni^ce to another ? The authorities are 
clear that the later clause must override the prior. They referred to 
the cases collected in Jarman on Wills, Vol. I., cap. 15, p. 394 

Owen, in reply. We do not dispute the law. Our contention is 
that the codicil is nonsense. The testator says he leaves his property 
in " fifths,'' and then, after adding another devisee, declares that he 
leaves the same property in ^'fourths." The testator manifestly 
wished to divide the property into equal shares, and therefore it 
should be divided into sixths. 

The Primary Judge : — There does not appear, to my mind, to be 
much doubt as to the construction to be placed upon the words of the 
will and codiciL The authorities are clear as to the latter words of a 
devise prevailing over the former. That is laid down in numerous 
cases in Jarman on Wills, Vol. I., cap. 15, p. 394. There can be no 
question that, to the mind of the testator in this case, the word 

(1) 2 De G. M. & G., 300. 
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'' equal '' was not so leading as the word ^* fonrth.'' That rule must Jokss ahp 
guide me. The word " equal " must be omitted, if inconsistent with ^^'^'^™« 
the meaning of the testator. The codicil must control every word in Sganlait avd 
the will. Mrs. Scanlan is entitled to one fourth and the remaining 
three fourths must be divided between the five legatees under the will 
as they may arrange among themselves. 

Order aceordingbj. 
No order as to costs. 

Solicitor for the Plaintifi — Heron, Sydney. 

Solicitors for the Defendants— -iP&zAonfiii^tf and Son, Sydney. 



BUCKNELL agaifut VICKERY. Snfiwtber S. 

Co9t9 qf Transcript qf Record for tue qf Privy Council on Appeal 

The Full Court, by a majority (Haborave, J. dissentiente), refused to make an 
order on the Defendant, an unsucceasful appellant to the Privy Council, for the 
payment of the costs of the motion for leave to appeal, and of preparing a Tran- 
script of the Record of proceedings in the suit, for the use of the Privy Council 
on appeal. 

This was an application by the Plaintiff for an order that the 
Defendant should pay to the Plaintiff the costs of the motion for 
leave to appeal, and of preparing the transcript of the Record of the 
proceedings in the Court below, for the use of the Privy Council on 
appeal. 

An affidavit in support of the application stated : — That under the 
order giving leave to appeal to the Privy Council the costs of and 
incidental to the said order and of and incidental to the Transcript of 
the Record of the proceedings in the suit were taxed and allowed by 
the Master in Equity at the sum of £128 12s. Sd., and a copy of the 
said Master's certificate of such taxation, was sent as part of the 
Record to the Registrar of Her Majesty's Privy Council ; that the 
appeal was heard and dismissed with costs ; that the Plaintiff's costs 
on such appeal were taxed at £406 3s. 6d. which sum did not mclude 
the said sum of £128 12s. 8d. or any portion thereof. The affidavit 
set out a letter received by the Plaintiff's attorneys here from their 
agents in London, which was to the following effect : — 



BtrcKNELL " It would not have occurred to us to refer to the Plaintiff's costs in 
VicKKRY. *^® colony on the Defendant's application there for leave to appeal. 
The order of Her Majesty in Council includes only in all cases the 
costs of the appeal^ and if any order is made varying the Decree of 
the Court below as to costs^ it is remitted to the Court below to deal 
with these. There is an exception in the special cases where the 
Privy Council itself gives leave to appeal. In the present instance 
the costs of the Respondent taxed at £475 6s. 6d., are the costs of 
the appeal only^ and as we explained in our letter reporting the taxation 
it was favorable to the Respondent. No doubt you will be able to 
recover the £128 12s. 8d. mentioned in your letter by application to 
the Supreme Court, but you will understand in future that in all cases 
we have nothing to do with such costs on this side. The security 
given is for costs of appeal only. Your costs are not costs of appeal. 
As requested we send you a copy of the Bill carried in for taxation 
showing the taxings off. There is no certificate granted but the 
amount allowed is mentioned in Her Majesty's original order.'' 

Owen, for the Applicant : There was no direction given by either 
this Court or the Privy Council as to who should pay these costs and 
expenses, and we now apply. [Sir James Martin, C.J. : — Is it not 
the practice to include them ?] They have not been so included here. 
All that the Privy Council Rules direct is that the fees and expenses 
of preparing the transcript should be sent home (Rule 9). That does 
not include the costs of the motion for leave to appeal. The 
successful party on the appeal would be entitled to those costs ; but 
as the result of the appeal could not be then known, only a general 
order could be made as to these costs. The Court may make a 
further order here on return of the case from the Privy Council. The 
Privy Council could not deal with these costs and expenses. 
[Faucett, J.: — ^Why not ?] Because they are costs of the order of 
the Court below. The party who is successful on appeal is entitled 
to these costs. This .order is before the case comes to the Privy 
Council. [Sir James Martin, C.J. : — If it depends on the judgment 
of the Privy Council they should order the payment of them. Is 
the order a Rule of Court ?] It was made so some time ago by order 
of His Honor the Primary Judge. [The order of the Privy Council 
wa» handed in from which it appeared that the total of costs 
amounted to £406 6s. 6d.] That is strictly confined to the appeal; 
these costs and expenses are not included in that amount. 

Gordon (Donovan with him), contra. This is a matter of impor- 
tance as to the practice. If an error has been committed the Privy 



VOL. I. IN EQUITY. 19 

Council ought to settle such error. The Privy Council deal with the Buckkell 

costs belovf and if there is any question as to special costs there vickery. 

should be a special order. If there is no direction the jurisdiction 

of this Court is taken away. [Hargravb, J. : — They could only 

deal with what was before them on appeal.] Yes ; they could deal 

with costs as well ; it is in the order. The practice has always 

been to tax the costs here and send them home. The Court cannot 

take the matter out of the hands of the Privy Council. Why did they 

not apply to the Privy Council? The order of the Privy Council 

should not be varied in any way. If there is an error the matter 

should not be brought before this Court. This would be a dangerous 

precedent if allowed. [Haroraye^ J. : — The end of Rule 9 refers to 

fees and expenses only.] They are directed to deal with those by 

their own Rules ; and those fees and expenses are novtr asked to be 

dealt with by this Court. This Court cannot touch the costs of the 

appeal^ and these costs and expenses of transcript^ &c.^ are in the 

same category. [Harorave, J. : — Was anything ever sent back to 

the Privy Council after their decision had been given ?] Yes ; but it 

is a matter of great di£Sculty. [Harorave^ J. : — But simply on a 

question of costs ?] The Privy Council does not deal with costs of 

appeal by any hard and fast rule. This application should have been 

made to the Privy Council. 

The order giving leave to appeal and ordering the costs to be taxed 
and leaving the Privy Council to deal with such amount was handed 
in. 

Owen in reply. The costs with which the Privy Council deals^ are only 
costs of appeal^ and costs of the suit included in the Decree. These 
costs are intermediate and the Privy Council cannot deal with them. 
We are indisputably entitled to them. Where the Privy Council grant 
leave to appeal^ they can deal with such costs; but here it is not so. 
[He referred to the letter from the attorneys in London.] If we did 
go back the Privy Council would not deal with the matter. [Faucett J. : 
The Privy Council ordered these fees and expenses to be made out 
and sent home.] That was only as a guide and not for the purpose 
of including them. 

Sir James Martin, C.J. : In this case there was a Decree in 
favour of the PlaintiflF, and from that Decree there was an appeal to 
the Privy Council. There was an application here to settle the terms 
of such appeal, and this Court ordered the costs of and incidental to 
such application, and the costs of the transcript to be taxed and sent 
home. In pursuance of such order that was done. The case was 
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heard and the Privy Council dismissed the appeal with costs. In the 
ordinary course these costs and expenses would have been included. 
There have been many cases sent home on appeal and the practice has 
invariably been to include these costs with the costs of the appeal. 
When the Privy Council makes an order, the practice is to include 
taxed costSj and a direction is given to pay a specific sum. Here, 
although the costs and expenses of the transcript were taxed and sent, 
the attorneys in England did not add them. They omitted to do that 
which was invariably done. In the usual course they would have 
obtained these costs. I am of opinion that this is an experimental 
application and that there is nothing to support it. This matter is 
beyond the jurisdiction of this Court and our hands are tied. The 
Pnvy Council may make any order they like— their powers are not 
limited and they have a general jurisdiction. This Court had made 
no direction as to these costs. The Privy Council, as a Court, know 
nothing about costs. The attorneys should not have omitted to 
include them. I am clearly of opinion we have no jurisdiction in 
this matter. 

Habobave, J. : In this case there has been a mistake as to the 
practice. We are now asked to order the payment of costs which 
were made in this Court, and I am clearly of opinion that we have 
jurisdiction so to do. If not, how have we been denuded of that 
jurisdiction ? It has not been denied that the successful party on 
appeal is entitled to these costs and expenses. This is the better Court 
to decide this matter, as it was by this Court that leave to appeal was 
granted. I have no doubt as to our power to make the order. As to 
the amount being unappealable by reason of its smallness, if we 
petitioned the Privy Council we should have such petition sent back. 
I think the order should be granted. 

Paucbtt, J. : This order ought to be refused. The Rules of 1851 
have now been in force for some 27 years, and no application of this 
kind has during that period been made to this Court. That fact in 
itself is a prima facie argument against it. We are now asked to 
make this order because something which should haye been done has 
been omitted. If we had been asked on the motion for leave to 
appeal to make this order we might have done so ; subject, of course, 
to the order of the Privy Council on appeal. That was not done, how- 
ever. The custom of the Privy Council is to deal with costs as sent. 
As to fees and expenses there is a special order that they shall be taxed 
and sent home. What possible object could such order have but that 
the Privy Council should have control over those fees and expenses. 
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There has been no order of the Privy Council made here as to such Buckitbli, 
fees and expenses^ but we have no power over them. The Privy Council Vickebt. 
have specifically power over these costs by their own orders. Further^ 
had the Privy Council chosen to place full confidence in and ac- 
knowledge the Courts here in such a matter they would have said so. 
As to the other objection that the amount is below the appealable 
value^ there can clearly be no appeal but are they not to apply to the 
Privy Council to alter the order? The Privy Council might say "You 
omitted to include these costs, and we will not now alter our order.'' 
On the whole I am of opinion that this is purely an experimental 
application and should be dismissed. 

Application dismissed with costs. 

Solicitors for the Applicant (the Plaintiff) — Messrs. Holdsworth if 
Broum, Sydney. 

Solicitors for the Respondent (the Defendant)— Af^trt. Allen, 
Bowden jf Allen, Sydney. 



ATTORNEY GENERAL apaintt HOLT AND OTHERS. Stptmber 25 



Liieofftry — Th$ Court wiU not order the Attorney General or a Co Defendant to giee 

discovery of doeumente. 

This was an application on behalf of Thomas Holt, one of the 
Defendants to the suit, for an order calling upon the Attorney 
General, the Crown Solicitor, the Minister for Lands, the Under 
Secretary for Lands, and John Hay Goodlet and James Smith (co- 
defendants to the suit), to state forthwith upon a£Sdavit what docu- 
ments, &c., they, or any, or either of them had in their or his control, 
relating to the matters in dispute in the suit. 

C /. Manning in support of the application, referred shortly to 
the facts of the case, and drew attention to the fact that the Attorney 
General in the Information only spoke of certain portions of the pro- 
perty in dispute as leasehold. One of the documents, of which dis- 
covery is sought, is a lease. 

• Linklater for the Attorney General, The Attorney General is one 
of the highest officers of the Court, and should not be compelled 
to do that which it is his duty, and, in this case, his interest to do. 
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ATroBHxr* The Attorney General has not been applied to in the proper manner, 
GiNXRAL j^^^^ j^ quite willing to give every facility for the inspection of all 
Holt and documents in his possession relating to this case. He referred to 
Attorney General v. Clapham (1). 

Darky {Owen with him) for the Defendants, J. H. Gooilet and /. 
Smith. This application is entirely misconceived. There can be no 
discovery as against Co-Defendants ; at any rate, at this stage of the 
suit. Attorney General v. Clapham. 

C. J. Manning, in reply. 

The PRiMikRY Judge : There are no grounds whatever for this 
application. The Attorney General, as an officer of the Court, is, of 
course, ready to do that which is right. As to the application against 
the co-defendants, that fails also. 

It is not as if there were relators in this case ; here the Attorney 
General sues by himself and of his own motion. The application 
must be dismissed with costs. 

Application dismissed with costs. 
Crown Solicitor. 

Solicitors for Defendant, Holt — fVant, Johnson if Want, Sydney. 
Solicitors for Goodlet & Smith — Daintrey Sf Chapman. 
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ATTOBNET-GENEBAL ogainH MEABS. 

Attaehmmt for disobeying injunction relating to areas under pavement in Sydney — 
Sydney Police Act 4 W. \ No 7 — Corporation Act 14 Vic. No. 41 — Fotoer of Corporation 
— Nuisance. 

This was an application for. an order of attachment against the 
Defendant for contempt of Court, in disobeying an injunction re- 
lating to some buildings in course of erection. The order granting 
the injunction, except as to formal parts, was as follows : — ^' It is 
ordered that a Writ of Injunction do forthwith issue out of and under 
the seal of this Honourable Court, to restrain the Defendant, his 
workmen, servants, and agents, from removing, or continuing the 
removal, of the footway of King-street and Pitt-street, or either of 
them in the said injunction mentioned, and from excavating or digging 
out, or continuing, or permitting to continue, any excavation of 
the surface of the said footway, and from excavating, or continuing or 

(1) 10 Hard, App* 68. 
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pennitting to continue^ any encroachment in the roadway in the said Atrcnunnr- 
information mentioned^ and from making or continuing any cellars^ ^^ 
chambers^ or opening in or beneath the surface of the said footway and M«am. 
roadway, and also from permitting to remain such part of the cellai*s, 
chambers, or opening in the said information mentioned as have been 
abready made, or built in, or under the said footway and road, except 
with the consent of the City Surveyor for the time being; and it is 
further ordered it be referred to the Master in Equity of this 
Honourable Court to tax the costs, &c/' 

Affidavits were read to the effect that the Defendant had con- 
tinued the work while the application for the injunction was pending, 
and pressed it on in order to have it finished before the hearing. 

Butler, Q.C, in support of the application. The Defendant had 
disobeyed the order of the Court, and that order is in the widest 
possible terms. [The Primary Judge :•— No one appeared on behalf 
of the Defendant when the injunction was granted. The injunction 
was granted almost ex parte."] They had notice to come, but they did 
not do so. It appears that from the time of service of the notice the 
Defendant used every effort to complete the work complained of before 
this application. The consent of the City Surveyor was not men- 
tioned directly or indirectly. They have not obtained the consent of 
the City Surveyor, and their only answer to the clear disobedience of 
this injunction is that some Aldermen are in favour of the works. But 
the Aldermen have no power to give consent for these works being 
carried out; nor has the City Surveyor. The Sydney Police Act 
4 W. 4 No. 7 ss. 28, 29 provides that cellars in existence at the time 
of the passing of that Act should not fall into the provisions of the 
29th section, and that xict was passed before there was a Corporation. 
The only power of the Corporation as to roads is given by the 
14 Vic. No. 41 s. 82, and that only goes to the repairing and altera- 
tion of roadways. But that Act does not touch the Sydney Police 
Act, which provides for the good conduct of the City and the safety of 
the citizens. The Sydney Police Act prohibits cellars, but what have 
the Corporation to do with it ? They might as well go to the Transit 
Commissioners. There are several cases to show that this is a 
nuisance in law. It is a meddling with a street, which cannot be 
done without the sanction of an Act of Parliament. If the Corpora- 
tion were building their Town-hall, and constructed such works as 
these, they would be indictable for creating a nuisance. The Defend- 
ant has disobeyed this injunction, and this application should be 
granted. 
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AnoRinET- Darky f with him. Works of the kind complained of are prohibited 
GxxxBAL |jy ^^ Legislature. There is an unqualified prohibition contained in 
MxABs. three lines. It is not necessary to show that these works are attended 
with danger. In England the Board of Works^ or some other power, 
may give leave, but here such works are absolutely prohibited. How 
can the City Surveyor consent to that which shall not be done? 
This injunction was obtained on notice, and not ex parte. They did 
not oppose it. [The Primabt Judos referred to 14 Vic. No. 41 
s. 82.] That does not repeal the 29th Section of the Sydney Police 
Act, nor does it contain any qualification. Moreover, the Sydney 
Police Act is recognised by the 14 Vic. No. 41. 

Owen followed on same side. This is not a suit by the Corpora- 
tion, but an information by the Attorney-General to abate a nuisance, 
therefore the acquiescence of the Corporation could not affect this case. 
There is no power to any body to consent, and there is a reference in 
the 88rd section of 14 Vic. No. 41 to the Sydney Police Act. 

Gordon, in opposition. The correspondence shows that this is at 
the instance of the Mayor. The question is, have we disobeyed the 
order of the Court in such a manner as to entitle them to imprison 
us f The injunction, which was obtained in our absence, has been turned 
into a mandatory injunction to remove works that we have already 
completed. The works being done, we endeavoured to obtain the 
consent of the City Surveyor, but we could not see him as he was in 
ill-health. We are quite willing to do what may be held to be right 
on the request of those in authority. It is a notorious fact that 
excavations of this kind exist all over Sydney, and, therefore, there is 
no contempt of the law by this Defendant. He has acted bona fide, 
and only sought to do what had already been done in other cases. 
[He then referred to Section 29 of the Sydney Police Act.] They 
summoned us to the Police Court, and we were fined £2. They did 
not compel us to do anything, and instead of being fined £5, as we 
might have been, we were only fined £2, and not ordered to fill in the 
excavation. Nothing was done until about six weeks after, when this 
information was filed and served. The 31st Section of the Sydney 
Police Act provides for what is to be done in cases of vaults under 
houses. There may be some doubt as to the law, but the Corporation 
must have considered that they had the power. We have en- 
deavoured to obey the order of the Court, and will give security to 
fill up these excavations if required to do so. The injunction asked 
against us in the first instance was not mandatory, and, therefore, we 
did not appear. 
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Barley y in reply. As to the vaults allowed under houses by the Attornit- 
31st Section of the Sydney PoUce Act^ there is no injury in that case, „ 

but here the land is public property, and yet the Defendant takes M»abs. 
10ft. all round his house. Where is the injury in depriving him of 
that which was never his ? In England the roadways were at one 
time private property, but that is not and never was so here [He 
referred to Goodall v. Richardson,'] (1). The prayer of the Informa- 
tion is for a mandatory injunction. 

The Frimabt Judge. It seems to me that this is a point of great 
importance. There is no doubt that the rights remain to the Crown, 
and that they have power to alter and form roads. The clause which 
seems to me to bear upon this point is the 100th Section of the 
14 Vic. No. 41, which provides that no one shall encroach on the 
roadway. The Defendant had no right to construct these works, but 
at the same time I must not, in dealing with this matter, lose sight of 
the fact that these works were being constructed under the eyes of the 
Corporation. They had power to stop the nuisance, and should have 
done so, but instead of that they hold over until a large amount of money 
has been laid out, and then move for an injunction. I do not see 
anything to vary in that injunction. I think I should leave the 
matter as it stands, and let the Defendant make the works strong by 
arching them over. Of course they are a nuisance while open, but 
will be a benefit when finished. Here a mandatory injunction to fill 
in the works has been granted. I decline to do anything by force of 
attachment because the Corporation have been guilty of laches. The 
Corporation is not the worse for these excavations, and the house is all 
the better. A mandatory injunction is granted with very great doubt 
both by the English Courts and those in this colony, but an attach- 
ment is entirely a matter of discretion, and I do not think I can grant 
an attachment in this case. 

With regard to the 81st Section of the Sydney Police Act as to 
vaults, they are only enlargements of areas. That section I think 
authorises constructions such as these, and they are not encroach- 
ments. I may add that I had that section in my mind while drawing 
the order. 

Application re/used^ without costs. 

Solicitor for the Relators — R. Driver, Sydney. 

Solicitors for the Defendant — Coonan, Ryan and Dunn, Sydney. 

(1) 9 L. R. Ch. App 221. 
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1878. ATTORNEY GENERAL agauut MEARS. 

Dec. 9 & 10. AUachmefU--^eUars under footpath— Sydney Police Act (4 WiU, 4, No. 7J— 

Corporation Act (14 Vic,, No. 41 J. 

M. constructed cellars under the footpath opposite his house. An injunction 
was granted restraining him £ram continuing the same, except with the permission 
of the City Surveyor. The City Surveyor being iU, M. applied to the Corporation, 
but the Mayor refused to put the question to the vote. The Primary Judge 
refused to grant an order for an attachment for disobeying the injunction. 
Appeal from such decision dismissed. 

This was an appeal against an order of Haroraye^ F.J.^ refusing 
an application for an order of attachment against the Defendant for 
contempt of Conrt in not obeying an injunction regarding certain 
buildings in the course of erection. The case will be found reported. 
Ante., p. 22. 

Butler, Q.C., for the Appellant. Firsts as to the law on this 
matter; the Sydney Police Act is not a Corporation Act. The 
Corporation was not then^ and^ moreover^ the Corporation have 
nothing to do with this. It so happens that Mr. Merriman^ the 
Mayor of Sydney^ is also the relator here^ but he is not acting for the 
Corporation. In the original case we made no reference at all to the 
City Surveyor. 

The Sydney Police Act was passed on the 6th August^ 1833. The 
28th section of that Act is not specially applicable to this pointy as it 
refers only to cellars in existence at the time of the passing of that 
Act^ but the 29th section relates to this case^ and in that section the 
formation of cellars^ such as these^ is made an offence. In point of 
fact this Defendant has been convicted^ and a fine imposed on him. 
This is exactly the same thing at Common Law^ for whether it is a 
street or private land^ an injunction will lie. If it is allowable to 
make cellars^ such as these^ under the footway^ why not under the 
street ? There was no opposition to the granting of the injunction^ 
and that injunction was not obeyed. This attachment is not asked 
for with a view to treating the Defendant harshly. The injunction 
has been disobeyed^ and the Statute has been disobeyed. It is be- 
fore the Courts on affidavit^ that this sort of thing has been carried 
on to an alarming extent in Sydney^ and it has gone on in defiance 
of the law. Will not the Court rather vindicate its own order^ as in 
the case of the Blackwattle Swamp ? As this is a public nuisance^ 
we might stop it^ but there is a more becoming way^ viz.j to come to 
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the Court. [Sir W. Manning^ J. Why could not the Corporation^ Attornmy- 
under the 82nd section of the Corporation Act (14 Vic, No 41), ^""^^ 
give this pennission ? Further, an injunction is a matter of discre- Meass. 
tion, more especially an attachment. If a cellar is open the proper 
officers may fill it in.] [Faucett, J. By section 29 he may be fined 
£6, over and above the expenses of removing — ^who removes it ?] 
The Police, or private relator, who must take the risk of all expense. 
As to the City Surveyor, he has only power over excavations on their 
own grounds. [Sir W. Manning, J. Do you contend that the 
work was done since the injunction, or that they did not fill in ?] 
The Judge ordered something to be discontinued; and if that 
was not discontinued, it is a flagrant disobedience of the order. 
[Sir W. Manning, J. The Judge's order is to interview the 
Corporation.] But they did not get the consent of the Corporation. 
The order is in the widest possible terms. [Sir W. Manning, J. 
The order assumes the power of the Corporation.] It is not the 
Corporation but the City Surveyor. The 4th William IV., sees. 81, 
85, 88, 89 refer to the powers of the City Surveyor ; but how can 
he have power over works such as these ? The Corporation has only 
power to form or repair streets — not cellars. What the Defendant 
promised to do, was to make a retaining wall, and to fill in the exca- 
vation ; but he did not do that ; and on receiving notice of the In- 
formation being filed, he worked night and day to complete. That 
does not show a disposition to obey the order. The Court will not 
permit this order to be treated as no order at all. [Faucett, J. 
What are the powers of the City Surveyor?] The 14th Vic, 
No. 41, s. 88, transfers those powers. The 4th William IV., No. 7, 
s. 29, refers to the unlawfulness of making cellars, &c. If we filled 
in, he would have an action of trespass against us. 

Darley followed. There would be no hardship in granting this 
application, for practically, the Defendant has taken the Crown 
Lands — ^the lands of the Public ; and it would be no hardship to 
deprive him of that which never was his. If he is allowed to take 
land under the footway, why should he not take land under the road? 
This City is not like London, where the roads are or were private; and 
the freeholder has a Common Law right to make cellars. Here, the 
construction of such cellars is prohibited in three lines in sec. 29 of 14 
Vic, No. 41. The 82nd section of that Act does not vest the streets 
in the Corporation. They remain in the Crown; and nothing is 
given to the City Surveyor but the same powers as under the Cor- 
poration Act. There is no discretion left in the City Surveyor. 
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Attorkxt- Where is the Act giving the Corporation power to dispose of Crown 
GiNERAL £njj jg y rpijg Defendant is a trespasser on Crown Lands. By the 
14th yic*j No. 41j s. 100^ encroachments on the footway are dis- 
tinguished from encroachments under the footway; that section 
makes it a misdemeanour to build on the footway above ground^ but 
excavations are expressly prohibited. [Sir W. Manning^ J. The 
injunction says: — ''You shall remove this work unless you obtain the 
consent of the City Surveyor.'* That implies that the Judge who 
granted the injunction thought that the Corporation had power to 
give such consent. It appears that the City Surveyor has been too 
ill to be seen^ and that the Mayor refused to put the resolution to the 
Council. Howj therefore^ as this matter has never been before the 
Corporation^ can an attachment go ?] Notice was given of the 
intention to apply^ and the injunction went; the Defendant not 
appearing. P^aucett^ J. Is the non-submission of the resolution 
to the Council to be taken as being a refusal?] I impugn the 
injunction. P^aucett^ J. But presuming the injunction is correct^ 
has it been disobeyed ?] It has^ as far as the affidavits show it. The 
City Surveyor is an independent officer; he is the servant of the Act. 
If any person should give consent^ it is the City Surveyor ; but the 
Defendant did not apply to the proper person. [Sia W. Manning^ 
J. Can an attachment go for that mistake ?] P^aucett^ J. As- 
suming the injunction to be correct^ have you not come too soon ?] 
But he has done nothing. He is bound to obtain the consent within a 
reasonable time. This is a technical point : Goodsen v, Richardson (1). 
The attachment goes on contempt. Anyone has a right to inform. 
Attorney General v. The Gas Co. (2). 

Owen followed. This is really not an application to commit the 
Defendant^ but to compel the carrying out of the order of the Court. 
The power to attach is discretionary. [Faucett^ J. The Court can 
only attach on this application.] The attachment may be ordered to 
lie in the office for any time the Court thinks fit. An arbitrary 
element has been introduced into this injunction^ which is not 
provided for by the Sydney Police Act. That Act gives no power to 
anyone to allow this to be done. The City Surveyor has no power to 
consent^ and yet the Court has selected him to consent. The order 
of the Court is to apply to the City Surveyor^ and it is no answer to 
say, " We have applied to the Corporation." 

Gordon (Bennett with him), for the Respondent. The Acts are 



(1) 9 L. R., Ch. App. 211. 



(2) 6 L. R., Eq. 282, 
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beside this case altogether. The question is^ has there been a con- Attoknet- 

tempt ? The order was made, the Defendant not appearing, and the ^^^^^^^ 

injunction was to restrain him from doing certain work. The order, Mears. 

however, was mandatory, and we have done nothing under that order 

to render us liable. Suppose the consent of the City Surveyor had 

been obtained, their argument would show that we were not entitled to 

continue the work. The question of conduct is now the sole question, 

and what did the Defendant do ? The last clause of his affidavit 

shows that the City Surveyor was ill in bed, and that the Defendant 

has done all he possibly could to comply with the order of the Court. 

Would any Court, under these circumstances, issue an attachment ? 

This is the first time, in my experience, that there has been an appeal 

from a discretionary order on a motion for attachment. This matter 

is to be tested solely by the conduct of the Defendant. 

Butler, Q.C., in reply. 

Habgrave, J. The Bill in this case is an information to restrain 
the Defendant from doing or continuing certain acts and not for 
relief. The Equity is as clear as possible and the law is plain : 
Elmhirst v. Spencer (3), and Williams v, E. of Jersey (4), is exactly a 
case in point. A plan of the works was sent to the city authorities, 
and no objection was taken to that. When I made this order, I 
desired to be informed by the only officer who could give any, in- 
formation, instead of putting the parties to the expense of a trial by 
jury. The street in my opinion is benefited by these works, and 
certainly is none the worse for them. The law as it now stands 
vests the power of giving or withholding consent to such works as 
these in the City Surveyor, and he might have refused his consent. 
Who is the worse for these works ? The plan submitted has been 
carried out and no damage has been done to any one citizen. As to 
sending this defendant to prison that is absurd. This appeal should 
be dismissed with liberty to the Informant to bring an action at 
Common Law, should he be so advised, but in the event of his 
doing so he will have to show substantial damage. 

Faucbtt, J. I differ, with all respect, from the judgment just 
delivered by His Honor. Here the Court of Appeal is dealing 
with an order of His Honor the Primary Judge refusing to attach 
and where a case comes on, on appeal, from a discretionaiy order 
this Court must decide according to its own opinions when the case 
comes before them. Now here is a proceeding which is admitted to 
be a distinct violation of the Act. So clearly was there a violation 

(3) 2 Mc. N. ftnd G., 46. (4) Or. and Ph., 91. 
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Attobnbt- of the 29th section that on beins: summoned to the Police Court he 
"^^^^ was fined. It is said that the fine was vindicatory — so it was. To 
M£ABs. ^jjjg jj^y i^g £g violatlug that section and is liable to a fine for every 
day he has done so. They might have fined him in addition to 
making an order on him to restore the works to their former con- 
dition. No permission of the City Surveyor or of the Corporation 
would have been a defence. In that state of things the application 
for an injunction is made. The Defendant continues to go on ex- 
cavating and taking in property to which he had no rights for it 
was in the Crown, doing the very thing which was prohibited. The 
cases referred to by His Honor, Mr. Justice Habobave, would 
then have been applicable, but His Honor granted the injunction. 
That, like all injunctions of this kind, was to restrain the Defendant 
from actively proceeding with the work — it said, 1st. The Defendant 
shall not continue active, and 2nd. He shall, in effect, restore. I do 
not pay much attention to the first part, but he is ordered to restore. 
That is the injunction, right or wrong. But if he obtained the con- 
sent of the City Surveyor, he was not obliged to restore. My 
opinion is, that he has violated the order, and that what he has done 
is a simple evasion. It is true that the City Surveyor was ill, but 
the Defendant has knowingly tried to evade applying to him, and 
has made application to the Corporation. If he had obtained the 
consent of the Corporation, I might have been disposed to think 
differently of the matter, but the Mayor refused to put the resolution, 
and he was quite right, for he had no power to do so. The De- 
fendant has shown no ground for saying that he has the slightest 
prospect of obtaining consent. I think the attachment should issue, 
but should be ordered to lie in the office for 2 or 3 months. 

Sib W. Manning, J. I think that the order of His Honor, 
the Primary Judge, should be confirmed. The granting of an 
attachment is discretionary. I think the City Surveyor has no 
power to give the consent required, and that to that extent, the 
injunction was erroneous. But if we are to have questions as to the 
propriety of this injunction, I shall go farther. They submitted to 
the order, as prayed, and having done that, they could not go 
beyond it. There was no mandatory injunction prayed for the 
removal or filling up of these works. No doubt, if the question of 
further relief had been discussed, His Honor, the Primary Judge, 
would not have made this mandatory injunction. It is not without 
reason that I point this out, because the prayer for a mandatory 
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injunction should point out a nuisance. But a mandatory injunction Attornxt- 
is granted^ and His Honor, the Primary Judge, put in a clause as to ^^^ 
which we must now consider whether it has been obeyed or not. His Mears. 
Honor, the Primary Judge, might have thought that the City 
Surveyor had power to grant this consent ; and there is a clause 
which makes the City Surveyor the servant of the Corporation. 
Managers of Companies are only servants of the Directors. His 
Honor, the Primary Judge, might have been of opinion that the 
Corporation had a voice in this matter, or might have thought, 
'^All you complain of does not appear to be a public nuisance;" 
but this order showed that he thought it did rest with the 
Corporation, and the Mayor disobeyed the order in not putting the 
resolution to the vote. This information is nominally in the name 
of the Attorney -General, but the Mayor is the relator; and all the 
correspondence has been with the Solicitor and Officers of the Corpor- 
ation. The Mayor refused to allow the Corporation to have a voice in 
the matter, yet he set this on foot for the Corporation, and therefore 
it is reasonable to suppose that the Corporation had something to do 
with it. The Information by the Attorney-General is not on behalf 
of the Corporation qtui Corporation or of the Mayor (Mr. Merriman) 
qiia Mr. Merriman but qua patria. The Attorney-General must be 
satisfied that the public are injured, which is not shown in the evi- 
dence here. It has been said that in London such excavations as 
these are a convenience, and it has not been shown that here they 
are an inconvenience. I think that his Honor, the Primary Judge^ 
has gone a long way in granting this mandatory injunction, but for 
the present purposes we must take the injunction as it stands, and 
consider the question of attachment. We must be very cautious to 
see that we do not do an injustice, and I think that to order an 
attachment to issue would be a harsh injustice. I read the injunc- 
tion that the Corporation had power to give or withold their consent 
— ^for the City Surveyor is simply the Corporation. No doubt the 
City Surveyor would have refused until he had consulted the Mayor, 
who, under the circumstances, would have refused, and if the City 
Surveyor had given his consent, the Mayor would have rejected it. 
His Honor meant the substance not the form. Supposing the 
Commissioner for Railways gave consent to something, an application 
to the Minister for Works would not be pertinent, but who shall say 
that it is a contempt if the application had been made to the 
Minister for Works instead of to the Commissioner for Railways. 
I should be sorry to say anything on the power of the Corporation. 
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General 
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I have looked well to 4 William IV. No. 7. The first Corporation 
Act^ passed 45 years ago^ shows the powers in the preamble. Then 
came an Alignment Act^ which dedicated the streets. Then the 
Corporation Act, which as a whole gives general powers to look after 
pnblic affairs, and specially roads. This is what may be called a 
Constitution Act, and must have free and liberal interpretation, and 
sections 83, 34, and 85 show that the Corporation have a voice not- 
withstanding the Act passed 45 years ago. By the 82nd section the 
'' formation, repairing, and ordering *' of roads is '' wholly under the 
management of the Council.'^ The 83rd section transfers the powers 
of the old City Surveyor to the new one appointed. That gives them 
a voice, for if not they have no power to put down gas pipes. It is 
said that there is a special power for that purpose. It may be so^ 
but taking a wide view, the Corporation has a general power, but of 
course in the interests of the public. They are the guardians of the 
public interest in the streets, and have power to grant this consent. 
But I do not wish to be bound by this, and it must be considered 
for future cases as an open question. It has been said that the 
Defendant has been guilty of an evasion. The real sum and sub- 
stance is that the learned Judge implied that the Corporation should 
have power to give this consent, but that if such consent was refused, 
the Defendant was not to carry out the works ; therefore the De- 
fendant had a right to consider that he might appeal to the Corpor- 
ation, who, if they found that the works were no inconvenience, 
might grant their consent. Accordingly, he writes for such consent 
to the Mayor in Council, to be determined by vote. It has been 
said there was a faction in the Council, but if people differ that is not 
a faction—- only a difference of opinion. It is very likely the De- 
fendant knew some in favour of the resolution. Under all the cir- 
cumstances then, who is in fault? The Defendant or the Mayor? 
In effect the Mayor has thought fit to overrule the order of his 
Honor the Primary Judge. How then can it be said that the 
Defendant is in contempt when he has done all he can to bring the 
matter before the Mayor ? — surely the Mayor is wrong, and under 
all the circumstances I greatly doubt that, if fought out, it could be 
proved these works are a nuisance to the general public. 

Appeal dismissed with costs. Informant to 
be at liberty to bring such action at 
Common Law as he may be advised. 

Solicitor for the Appellant— Drir^*, Sydney. 

Solicitor for the Respondent — Coonan, Ryan, and Dunn, Sydney. 
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SIMS against SIMS and DAVIDSON. 1878. 



2^ew trial — P'erdict of majority of Jury — Jury Act — Cruelty — Condonaiion — Costa 

of Wife, 

The trial of an issue of fact under the Divorce Act is a civil trial, and a verdict 
by a majority of the jury, taken by consent, is a valid verdict. 

Where a husband has, under an order of the Court, paid a sum of money into 
Court as sec^^ty for the costs of the wife, the Court will only allow such costs to 
be taxed and paid within the limits of such sum. 

This was a suit by the husband for dissolution of marriage. 

The cause was tried before Hargrave, J., and a jury of twelve, 
on the 26th September, 1877, and three following days. The 
jury, by a majority of nine to three, found a verdict, which was 
accepted by both parties, in favour of the Petitioner on all the 
issues. 

The Respondent obtained a rule nisi for a new trial on the 
following grounds : — 1. That the verdict was against evidence and 
the weight of evidence. 2. That the trial was a mis-trial inasmuch 
as the verdict recorded was a verdict of only three-fourths of the 
jury. 

On the rule being argued the second ground was taken first. 

Buchanan (Want with him) for the rule. 

This is, as it were, a crime, and therefore a verdict by consent of 
the parties will not bold good, 
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Sims Butler, Q.C, Cooper contra. This is a civil proceeding and there- 

SiMs AND ^^^ * verdict may be taken by consent. Mordaunt v. Moncreiffe (1); 
Davidson. Carpenter v. Carpenter (2) ; Teas v. Teas (3). 

The first ground was then argued. 

Buchanan (Want with him) for the rule. 

There should be a new trials as we have clearly proved cruelty 
conducing to the adultery. We have also proved that the Petitioner 
frequently visited his wife^ which would amount to condonation. 
The character of the Respondent is also at stake. 

Butler, Q.G. (Cooper with him) contra. There can be no condona- 
tion without subsequent cohabitation. Keats v. Keats (4) ; Macqueen 
on Divorce (5) ; Dempster v. Dempster (6) ; and Peacock v. Peacock (7). 
As to cruelty conducing to the adultery they cited Pearman v. Pearman 
(8) ; Kelly v. KeUy (9) ; and Milford v. Milford (10) . On the merits the 
verdict was for the Petitioner on all the issues. 

Buchanan in reply. 

Sib James Martin^ C. J. In this case the jury came into Court 
after being locked up for six hours^ and were asked^ or stated without 
being asked^ that nine of them had agreed on a verdict. The Judge 
(Mr. Justice Hargrave) then put it to the parties^ the Petitioner and 
Respondent^ whether they would consent to a verdict of nine of 
the jury being taken. Each of the parties assented to a verdict 
being given in that maimer. That was not merely an assent to the 
taking of a verdict of three fourths of the jury after six hours had 
elapsed; it was a consent to a trial by nine persons. Exception has 
been taken to the verdict so given^ on 'the ground that a verdict of 
three fourths of the jury should not have been taken. It was 
contended that the Jury Act^ which allows a verdict by three fourths 
of the jury to be taken in a civil action^ did not apply to an issue 
under the Divorce Act. The Court has now to consider if that is a 
fatal objection to the verdict. I am of opinion that it is not. The 
consent of both parties given in that clear and distinct way^ that a 
verdict by nine should be taken^ precluded the Respondent firom 
taking any objection to such verdict. Consensus toUU errorem is a 
well established maxim in support of this view^ and also the 
judgment of Pollock, C.B.^ in EUiott v. Elliott (11). I have myself 
seen a case where, one of the jury falling ill^ the trial was continued 

(1) L. R. 2 Sc. 374 (7) 27 L. J. P. & M., 71. 

(2) 27, L. J. C. P., 1. (8) 29 L. J. P. & M., 54. 

(3) 14 S. C. R. 61. (9) L. R. 2 P. & D., 31. 

(4) 28 L. J. P. k M., 67. (10) L. R. i P. & D., 296. 

(5) p. 116. (11) 6 £. <& B., 140. 

(6) 31 L. J, P. & M., 20, 
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by consent^ before eleven jurymen. Chief Baron Pollock, in the Sims 
case I have mentioned^ said it was a very common thing for a Sma and 
trial to take place^ by ccmsent of the parties^ before a jury com- I>avidson. 
posed of less than twelve persons. I am clearly of opinion that 
consent would enable a jury to give a verdict by three fourths of 
their number after the expiration of six hours^ and that the present 
was a valid proceeding. Apart firom the consent it was a civil trial — 
a trial of civil issues of fact« In that point of view^ also^ the verdict 
of the jury so given was valid. I am also of opinion that the 
verdict was not against the weight of evidence. This rule should 
be discharged. 

HABG&AySy J. As to the second ground I am of opinion that 
the verdict of the majority was^ qua verdict^ a valid one. Adultery 
is a sin — ^not legally a crime. The trials therefore^ was the trial of 
a civil issue and the assessment of damages for a civU injury. On 
the first ground^ however^ I am dissatisfied with the verdict^ and am 
of opinion that the ends of justice require a further investigation. 
There should be a new trial on that ground. 

Sib William Manning^ J. I also am of opinion that the 
verdict of three fourths of the jury was a valid one. I think this 
was a civil trial. It is not so much a question as to whether or not 
it touches on the borders of crime^ but rather as to the nature of 
the proceeding itself. The object of the suit was to dissolve a 
marriage^ and marriage is a civil right. It was a civil trial within 
the meaning of the Jury Act. In my opinion the words of the 
Divorce Act^ with reference to trials by jury^ intended to assume that 
all the incidents of the existing law of the land as to trials by jury 
should apply to all trials of suits under that Act. I am also of 
opinion that the assent of the parties was sufficient to bind them^ 
but I dijQTer somewhat from the opinion that the assent given was an 
assent to have the case tried by a less number of persons than 
twelve. There was in reality a trial by twelve persons of whom only 
nine^ by consent^ gave a verdict. Neither do I think that a rule for 
a new trial should be granted on the first ground. 

Ride discharged. 

Butler, Q.C, then formally moved for a decree nisi for a dissolu- 
tion of marriage. 

The Court by a majority (Harobavs^ J.^ who was of opinion that 
the decree nisi should be for six months^ dissentiente) granted a 
decree nisi, not to be made absolute until after the expiration of 
three months. 
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Sms An application was also made by the Petitioner in the same cause 

Sims AND ^^^ leave to set aside^ rescind^ or vary an order made therein by 

Davidson. Harffrave, J., after the trial of the said cause^ allowing the 

Respondent's costs to be taxed between party and party from the 

date of the filing of the issues to the date of the said order (6th 

Nov. 1877), on the following grounds : — 

1. That on the filing of the petition praying for a Divorce on the 
ground of the Respondent's adultery, the Respondent made no defence 
and filed no answer to the said petition until after the day appointed 
for the hearing of the said suit as an undefended suit. 

2. That the said order was made after the trial of the issues raised 
in the said suit by a special Jury of twelve persons, which trial 
resulted in a verdict being returned for the Petitioner on all the said 
issues. 

3. That the Petitioner in obedience to an order made hjHis Honor 
Mr, Justice Hargrave, in the above suit on the 1 7th August, 1877, 
paid into Court a sum of £100 to defray the costs of the Respondent's 
defence, which said sum of £100 still remains in Court, no part thereof 
having been applied to defray the costs of Respondent's defence. 

4. That the Respondent in her answer charged the Petitioner with 
having committed adultery ; with having condoned and connived at 
the Respondent's adultery ; with having colluded with the said 
Respondent ; and with having been guilty of cruelty to the said 
Respondent, which said charges the said Respondent entirely failed 
to prove, and the Petitioner was put to great expense in answering 
the said charges. 

6. That the Respondent's defence to the said suit was frivolous, 
vexatious, and unfounded, and put the Petitioner to great expense in 
rebutting the same, and that, except so far as regards the expense of 
enabling the Respondent to negative the charge of adultery, the costs 
of conducting the said defences ought not to be borne by the Petitioner. 

Butler, Q.C ( Cooper mih him) appeared for the Petitioner. 

Buchanan [Want with him) in support of the order. 

After argument the Couii;, by a majority (Hargbave J. dissentiente), 
ordered the order of the 17th August, 1877, to be varied — the costs 
of the Respondent to be taxed and paid out of and to the extent of 
the £100 paid into Court. 

Sib Jamss Mabtin, C.J. : There is a good deal of obscurity 
as to the power of the Judge in this Colony with reference to the 
making of this order for costs. There seems to be no statutory 
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power for the Judge to make tlus order for the payment of the wife's Sims 
oosts^ but it has nevertheless been the practice here. Following out g^J 
the practice his Honor made the order. We are now called upon to Oavidbok. 
say whether the order ought to stand. I am of opinion that the order 
for the payment of the additional costs to the wife should be set 
aside. 

HargrayE; J. I am of opinion that the order should stand. I - 
cannot see anything vnrong in making the order. 

Sib William Manning^ J. I am of opinion that the cost of the 
wife should be taxed up to the present time and paid^ but only within 
the limits of the £100 paid into Court. 

Order varied accordingly. 



SIMS agaHma SIMS and DAVIDSON. l^^^- 
Right qf appeal to Privy Council — Security for casta of appeal, 



The Court wiU grant leave to a wife, Respondent to her husband's petition for a 
dissolution of marriage, to appeal to the Privy Council against an order made by 
the fnU Court of appeal in New South Wales discharging a rule rM tor a new trial 
and by the same order granting a decree nisi for a dissolution of the marriage, but 
wiU refuse to make an order oompeUing the wife to find security for the costs of 
such appeal. 

As to suspending the Decree mat, or carrying it into execution while the appeal 
to the Privy Council is pending, the Court will make no order either way. 

On the 21st of March, 1878, the ftdl Court, by a majority, 
ordered a rule nisi, which had been obtained by the Respondent, for 
a new trial, to be discharged and granted a decree nisi for a disso- 
lution of the marriage. Such decree nisi to be made absolute after 
the expiration of three months. 

Buchanan (Want with him) now moved for leave to appeal to the 
Privy Council against such judgment of the Court, and urged that 
the Respondent had a right to appeal to the Privy Council, as her 
'* civil right,'* as a wife was to be valued at considerably more than 
£500, and moreover that as she was in receipt of the sum of £156 
per annum, as alimony, from her husband, the capital of that annuity 
would represent more than the amount (£500) required by the rules. 
Moreover the daim for the sum of £2000 awarded as damages, 
although waived, might be revived. The husband is bound to provide 
fands for the wife's defence until final judgment. 
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Sims Butkr, Q, C. (Cooper with him) contra. The right to appeal is 

^- gone. The judgment of the Pull Court here is final as between the 

Davidson, parties : Latham v. Latham (1). The Divorce Act (36 Vic, No. 9), 
gives no power of appeal to the Privy Council. Alimony is only 
payable until decree nisi: Keats v, Keats (2). Here the wife has 
only a status, but no " civil right/' Section 5 of our Divorce Act 
shows that no appeal exists to the Privy Council. In any event 
the Court will not order the husband to find security for the costs of 
his wife's appeal in Engknd. 

The Court, unanimously, granted leave to appeal to the Privy 
Council, and held that a '' civil right" of more than the value of 
£500 was in issue ; also, by a majority (Sia William Manning, J., 
dissentientej, that no security for the costs of such appeal was 
required. 

Habgraye, J. I am of opinion that a " civil right " of more 
than the value of £500 is in issue. It is sworn that the income of 
the husband, Mr. Sims, is at least £600 per annum, but, besides that, 
Mrs. Sims up to decree nisi had been in receipt of £156^per annum 
as alimony, which, if capitalised, would represent considerably more 
than £600. 

As to the question of security for costs, the wife may lose her 
costs, but certainly cannot be called upon to pay any. Moreover in 
this case Mrs. Sims has sworn that she is possessed of no private 
property whatever. Here, too, the costs of appeal to the Privy 
Council will be incurred in England, and on that ground, if on no 
other, any question as to such costs ought to be dealt with by the 
Privy Council, In any event the wife should never give security to 
the husband. 

Leave to appeal to the Privy Council should be granted, but I 
think there should be no security required as to the costs of such 
appeal. 

A question has been raised as to whether the decree nisi already 
pronounced should be suspended or carried into execution. I am of 
opinion that neither should be done. 

Faucett, J. concurred, but not without some doubts as to whether 
the Court had power to grant leave to Mrs. Sims to appeal under the 
Orders in Council. As to the question of suspending or canning 
into execution the decree nisi, His Honor thought that such decree 
should be suspended, pending the appeal. 

(1) 30 L. J. P. M. & D. 163. (2) 28 L. J. P. & M. 57. 
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Sir William Manning, J. It is not without considerable g^^ 
hesitation that I have arriyed at the conclusion that leave should be v, 
granted to Mrs. Sims to appeal to the Privy Council ; but I am Davidsok. 
clearly of opinion that, in the event of such leave being given, the 
Court has no option but to order the appellant to find security for 
the costs of such appeal. The words of the 6th Order are impera- 
tive. If Mrs. Sims is entirely without means of her own, it may be 
that she can procure friends to act as sureties for her. But for the 
express words of the 5th Order I should have agreed that no security 
was necessary, for the Court will, in any case, be slow to make an 
order requiring a wife to find security to a husband. 

As to suspending or carrying into execution the decree nisi, I am 
of opinion that such decree should be carried into execution. 

Leave to appeal was granted; no security required for costs. 
No order as to suspending or carrying into execution the 
decree nisi. 

Sohcitor for the Petitioner — Ryan, Sydney. 
SoUcitor for the Respondent — Greer, Sydney. 



BUCHANAN iigamst BUCHANAN. 

Decree absolute mcorporating order for permanent cUhnony and nuwUenance — 36 

Vic,, No, 9, 88, 29, 33. 

In this case a decree nisi for a dissolution of marriage had been 
granted in August, 1877 ; an order had also been made for the pay- 
ment of a certain sum by way of permanent alimony and maintenance 
for the children of the marriage. 

C. J. Manning now moved for leave to make the decree nisi abso- 
lute, and to incorporate the order for alimony and maintenance in 
such deoree. 

He referred to sees. 29 and 33 of 36 Vic, No. 9. 

Hargkaye, J. granted the Decree as applied for. 

Solicitor for the Petitioner : Norton. 



1878. 
March 29. 
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1878. 
March 2Q. 



GBONK againtt GKONN. 
AUnumy pendente lite — Security for costs qf w\fe^s d^ence. 

This was a petition by the wife (Bespondent to her husband^s 
petition for a dissolution of marriage) for alimony pendente Kte. 

The petition and affidavits in support thereof stated that the 
husband had £100 standing to his credit at the bank ; that he was 
a carpenter by trade, earning £3 per week ; that the wife had no 
money of her own, and that the husband had refused to pay for her 
board and lodging. 

An affidavit, read in reply, stated that the husband had only £50 
in the bank ; that his employment in his trade as a carpenter was 
precarious ; that the wife earned 26s. or 30s. a week as a washer- 
woman ; that there had been no application to the husband to pay 
his wife's board and lodging ; that the wife was then living with the 
Co-Bespondent in adultery ; and that the husband, when working as 
a carpenter, could only earn about £2 6s. a week. 

Buchanan for the Petitioner, submitted that it was clear from the 
Act and the decisions of the Court, that when a husband sues for a 
divorce from his wife he must support her until final judgment, and 
also supply her with means to carry on her defence. 

Pitcher for the Bespondent (the husband). But suppose the wife 
earns sufficient to support herself 7 Here the evidence as to the 
wife's earning 25s. or 30s. a week is uncontradicted. What she 
earns must be taken into consideration ; Andenon v. Anderson (1) 
in this Court has decided that. 

Buchanan in reply. Here the wife denies in toto the statements of 
the husband in his affidavit. 

Hargbaye, J. In this case I do not think that what the wife 
earns is sufficient to exempt the husband from contributing to her 
support. Taking all the circumstances into consideration there will 
be an order on the husband to pay 16s. per week to the wife 
pendente tite. 

Order accordingty, 

(1) link : D. Rep., p. 30. 
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Pitcher. Here there has been no application for costs of wife's Gbonit 
defence, but we are willing to submit to an order against us provided 0^1^^ 
that the fact of the husband's having only £50 in the bank is taken 
into consideration. 

Habgbaye, J. Let the husband pay £25 into Court by consent. 

Order accordiryly. 

Solicitor for the Respondent (the present Petitioner) — Greer, 
Sydney. 

Solicitor for the Petitioner (the present Respondent) — Brennan, 
Sydney. 



JONES against JONES. 1878. 

April 2. 
Desertion — Adultery, 



Where a husband went to Fiji, and the wife followed and tried to induce him to 
live with her but he refused ; 
Held : — Desertion in law. 

This was an undefended suit by the wife for a dissolution of 
marriage. 

Bennett appeared for the Petitioner. 

The issues were : — 1. Marriage. 2. Desertion. 3. Adultery with 
bigamy. 

Charlotte Sophia Jones proved that she was married to the Respon- 
dent by Canon (yUeilly, and identified the certificate of such marriage. 
(The certificate was put in). After the marriage she resided with her 
husband at Darlington^ WooUoomooloo, and Oxford-street, Newtown. 
Her husband left her on the 12th Nov. 1870, and went to Fiji. She 
then went to reside with her father in Sydney. Her husband wrote 
to her from Fiji telling her to go to him there and she went. She 
saw her husband but did not reside with him ; he had no home for 
her and no means. She lived at the house of a Mrs. Towson. Her hus- 
band did not contribute to her support. She only had means from her 
father. Her husband took all her money and jewellery in Fiji. She 
was ill with fever in Fiji and had to leave on account of such illness. 
She was taken on board by a friend of her father's. She desired to 
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live with hor hosbaiid in Fiji but he refused. On her return from 
Joina ^j^ '^® hvei with her parents, and received her marriage certifieate 
with an envelope on which was written "Just going to Auckland^' 
from her husband. She never heard from her husband since May, 
1871. Had made inquiries and written to Auckland to the police and 
a solicitor respecting her husband. Had written to her husband 
every month asking him to take her back. She had always conducted 
herself properly since her husband left her. 

A. F* Venabki proved signing the marriage certificate produced. 
The Petitioner was his sister-in-law, and was married to the Bespon- 
dent in his presence. 

Affidavits made by persons in San Francisco were read as to the 
Respondent cohabiting with a woman there as man and wife, and as 
to his subsequent marriage with her. 

Habobave, J. There seems to be no difficulty in this case. The 

marriage is distinctly proved. The Petitioner followed her husband 

to Fiji and did everything she posnbly could to induce him to live 

with her, and he refused. That is desertion in law. The identity of 

the Respondent is sworn to and also his cohabitation and subsequent 

marriage in San Francisco with another woman. I find all the issues 

proved. There will be the usual decree nisi to be made absolute in 

not less than six months. 

Decree accordingly. 

Solicitor for the Petitioner — G. M, Dunn, Sydney. 



1878. CRANE aga4n8t CRANE Ain> SMITH. 

April 2. AduUery — DeserUon and CrueUy, 



This was a wife's Petition for a dissolution of marriage. 

Buchanan for the Petitioner. 

The Respondent and Co-Respondent did not appear. 

The issues were : — ^1. Marriage. 3 Adultery. 3. Desertion and 
cruelty. $ 

The Respondent and Go-Respondent had both been served with 
the citation and notice. 
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Mary Crane the Petitioner proved : — ^That the Respondent was her Ceamb 
husband and was married to her in Sydney in 1868. They lived together cranb and 
for two years and one month, when he left her and went to Gulgong. Smtth. 
During the time they lived together, he was continually beating her, 
and on one occasion knocked her down and kicked her, breaking her 
ribs. She left him several times through his ill treatment of her, but 
returned to him through fear, and the ill treatment continued. He 
also gave her a disease from which she suffered greatly, and went to 
the Infirmary. He told her to go on the streets for her living. He 
left her eight years before the date of the suit, and had not supported 
her since. She had iE500 when they were married which he took and 
spent. She gave him no cause for leaving her. She had been 
working at needlework since he left her, and as soon as she earned 
sufficient she instituted these proceedings. There had been no 
collusion. 

Dr. Dansey proved having attended Petitioner for venereal disease. 

Sarah Irving proved knowing the Petitioner and Respondent. She 
saw the Petitioner at her sister's house soon after the marriage. TCe 
Petitioner said her husband had beaten her, and showed witness 
bruises on her ribs and behind her ear. Petitioner w«s ill from the 
beating, which affected her health. Knew of no reason for Petitioner 
leaving Respondent. 

Ann Bishop proved knowing the Petitioner and Respondent ; they 
lived two doors from her at Chippendale, Petitioner was always 
quiet and well conducted. 

Francis Hunter proved that he lived at Gulgong and knew Chris- 
topher Crane, who lived at the same place with a Mrs. Jane Smith as 
man and wife. Crane and Mrs. Smith lived together with a child 4 
years old. He knew no other Christopher Crane. 

Habg&ave, J. considered all the issues proved and granted a 
decree nisi, not to be made absolute until after the expiration of six 
months. 

Decree aecordingh/. 

Solicitor for the Petitioner — Ryan, Sydney. 
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Iffj^^ MULCAHY against MULCAHY and McCLELLAND. 

-^P^ ^' Husband^s PetUion— Adultery of Wife, 

This was a petition by the husband for a dissolution of marriage. 

Buchanan for the Petitioner. 

Neither the Respondent nor the Co-Respondent appeared. 

The issues were : — I. Marriage. 2. Adultery. 

The certificate of the marriage of the Petitioner with the Respon- 
dent was put in. 

Martin Midcahy, the Petitioner^ proved that he was married to the 
Respondent in April, 1861, by Dean Macarthy. They lived together, 
in Nundle, for three weeks. A week after the marriage the Respon- 
dent left him and went to her father's. The Petitioner brought her 
back and she stayed with him three or four days, and then went away 
again. He brought her back again. She left the third time and 
went to a public house near Petitioner's. He went and found her 
in a paddock there. She was with a man he did not know, sitting 
on the ground. He again took her back, when she only remained 
two days, and then went again to the public house, where she 
remained and refused to come back. He tried to bring her back. 
Petitioner then went to the diggings and remained there some time. 
When he returned he made inquiries about the Respondent and 
found she was living in a house belonging to the Co-Respondent next 
door to the public house. The public house belonged to the Co- 
Respondent. The Co-Respondent maintained her. Petitioner did 
not speak to her. The Respondent had no children while living with 
witness. She has now six by the Co-Respondent. Petitioner was 
always a kind husband to the Respondent and provided a good home 
for her. 

Thomas Welsh proved knowing the Petitioner, Respondent, and 
Co-Respondent. He had known the Respondent and Co-Respondent 
to be living together as man and wife for fifteen or sixteen years. 
They had five or six children. Had seen them in bed together. 

Habobave, J., considered this a very simple case, and found that 
both the issues were proved. 

Decree nisi, not to be made absolute for six months. 
Solicitor for the Petitioner — Ryan, Sydney. 
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CRISPIN against CRISPIN awd HOWARD. 



This case, which was tried before a Jury of 12, was a Petition by 
the husband for a dissolution of marriage. 

The issues were : — 1. Marriage. 2. Adultery. 3. Neglect and 
misconduct, by the husband, conducing to the adultery. 4. 
Connivance. 5. Collusion. 

Windeyer (Bennett with him) for the Petitioner. 

Buchanan for the Respondent. 

The Co-Respondent did not appear. 

Windeyer, in opening the case for the Petitioner, drew attention to 
the fact of there being no cruelty alleged by the Respondent, and 
as to the adultery stated that there could be no doubt on that head, 
but that the law did not require actual proof of adultery, and that 
from the mere fact of a woman's being out all night adultery might 
be presumed. As to the issue of misconduct by the husband 
conducing to the adultery that was a mixed question of law and fact. 
There must be intention by a husband, and the conduct must be such 
that if the husband did not interfere adultery would ensue. 
Bering v. Bering ^ Bldkely (1) where the Judge Ordinary, in the 
course of his summing up to the Jury, said — " I think that mere 
carelessness, the mere omission to do something here or there which 
ought to have been done is not sufficient to constitute misconduct. 

Allowance must be made for men's different dispositions 

The direction I give you is this : — ^Before you arrive at the conclusion 
that the Petitioner has been guilty of such misconduct as the statute 
condemns, you ought to be thoroughly satisfied that the intimacy 
between these parties was of such a character as to be distinctly 
dangerous, that the husband knew so much of it as to perceive the 
danger, and that he either purposely or recklessly disregarded it, and 
forbore to interfere.'' The place where the Petitioner and 
Respondent were living should also be taken into consideration. 

The evidence for the Petitioner was to the following effect : — 
(1) 1 L. R. P. & D., 531. 



1878. 



Jury case — Adultery — Wilful neglect and Tnisconduct conducing to the Adultery — j^^^ 3. 

WUlvng consent of unyman — Drunkenness. 
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GsiBPiM The Petitioner and Respondent were married on the 5th of 
Crispin and January^ 1870^ at Grafton, and lived on the Clarence River. There 
Howard, ^^je fo^j. children of the marriage. The Respondent used to get 
intoxicated shortly after the marriage, and constantly to stay oat 
drinking and neglect her home and duties. The Co-Respondent was 
a labouring man in the Petitioner's employ, but was not so at the 
time of the alleged adultery, and was not an intimate friend of the 
Petitioner. The Petitioner did not know of any intimacy between 
the Respondent and Co-Respondent. On the 7th November, 1877, 
the Petitioner was away fencing, and saw the Respondent at dinner, 
but when he returned from his work in the evening neither she nor 
the children were at home, and no meal was prepared. As he had 
made arrangements for some cane-cutters to come he went into 
Grafton to telegraph and put them off, and on his return home late 
at night he met the children, all but one, and brought them home. 
The Respondent did not return that night. The Petitioner was told 
by his mother that the Respondent had committed adultery with the 
Co-Respondent at a wine shop, kept by a widow named Kreiger and 
her daughters. The Petitioner had taken his wife to dancing parties 
once or twice a year to please her. The Petitioner knew that one of 
Mrs. Kreiger^s daughters had had an illegitimate child, and that she 
was confined in his house, but he was absent, and had never been 
accused of being and was not the father. The girl had confessed the 
father. The Petitioner believed, from what his mother told him, 
that his wife had committed adultery with the Co-Respondent, and 
sold off everything, but allowed his wife 35s. a week in Grafton. 
The Petitioner had never been drunk, nor had he stayed out all 
night, except on one occasion, when he was thrown from a horse. 
The Petitioner had never kissed girls at Kreiger's. The Co- 
Respondent had not been at Kreiger's on occasions when there was 
dancing. The girl who had the illegitimate child was married at the 
date of the trial. Petitioner never suspected either his wife or the 
Co-Respondent, and never accused her of adultery. He received a 
letter from his wife. (A letter from the Respondent to the Petitioner, 
praying for his forgiveness, was read). After receiving that, he had 
no doubt as to her guilt. 

The mother of the Petitioner proved having been sent for by one of 
Mrs. Kreiger's daughters and going to the wine shop on the 7th 
November, 1877. She there saw the Co-Respondent and the 
Respondent on a bed in a room the door of which was ajar. The 
Respondent knew her and swore at her, and the Co-Respondent also 
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spoke to her. She was sure they were not too drunk to know her. Crispdt 
She was always friendly with the Respondent^ but had tried to^j^jgpu, ^^i, 
dissuade her from drinking. She never saw her son (the Petitioner) Howard. 
drunk^ and was not aware that Kreiger's was a house of ill fame. 

Two daughters of Mrs. Kreiger proved that the Respondent came 
to their mother's house on the 7th November, 1877, at about two 
o'clock in the afternoon, that she had some wine in the wine room with 
Howard the Co-Respondent, which was paid for by him. That he 
stayed there all the afternoon. That at about seven o'clock in the 
evening they helped the Respondent, who was drunk, on to a bed with 
her child. That at about nine o'clock, hearing the child cry, they 
went to the room where they had left the Respondent on the bed, 
and saw the Co-Respondent on the bed with the Respondent, and the 
Respondent said — ^^ Jim (meaning the Co-Respondent) is better than 
Bill (meaning the Petitioner) any day." That they took away the child 
and then went and told Mrs. Crispin, the Petitioner's mother. 
That the Petitioner did not get up the dances at their mother's 
house, and never stayed there without his wife. 

Mrs. Burton, the eldest daughter of Mrs. Kreiger, and wife of 
George Burton, proved : — ^That she was once living in the Petitioner's 
employ ; that she had had a child before marriage, of which the 
Petitioner was not the father, and that the Respondent gave evidence 
in her behalf on an affiliation summons ; that the Petitioner used to 
bring the Respondent to her mother's house, but did not leave her 
there ; that she never saw the Petitioner kiss any girls there. 

George Burton proved that he had constantly seen the Respondent 
intoxicated; that so far as he knew, Kreiger's was a respectable 
house ; there was dancing there about twice or three times a year, 
when several neighbours used to come; that the Petitioner had 
generally to leave his wife at Kreiger's as she was too drunk to go 
home. The girls who came there were only neighbours. 

As to the question of affiliation : — 

Habobate J. gave Windeyer leave to call evidence if the point 
was raised during the case. 

The Respondent absolutely denied the adultery and charged her 
husband with drunkenness. That he had often taken her to Kreiger's 
wine shop against her will and that he had once sent her home from 
there in charge of a man named Hand and had not returned home 
until dark the following night. That the Petitioner was in the house 
at the time of the birth of the illegitimate child and brought the 
doctor and nurse. That she, the Respondent, was not on bad terms 
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Cbisfin with the Kreigers but that the Petitioner's mother had always 
Cbisp^ ^^j^ disliked her. That she, the Respondent, had never charged her 
Howard, husband with being the father of the illegitimate child but had good 
reason to believe he was, as the young man against whom the 
affiliation summons was issued had charged him with being so. That 
she was called as a witness on that occasion but only to swear as to 
the fact of its being a nine months' child. That Kreiger's house was 
open and anyone might come in, and that she had remonstrated with 
her husband on his neglect and misconduct, but he paid no heed. 
That on the 7th November, 1877, she went to Kreiger's about some 
clothes of the children at about 2 p.m., saw Howard and had about 
half a bottle of wine with him, but recollected nothing that happened 
until 5 a.m. the next morning when she left. 

Hand, a sailor, proved that he knew the Petitioner^ and had seen 
him drunk occasionally and that on one occasion the Petitioner had 
asked him to see the Respondent home and he had done so, the 
Petitioner staying behind at Kreiger's. He had also heard the 
Petitioner call the Respondent foul names. 

Windeyer tendered the depositions taken on the affiliation summons 
in evidence. 

Buchanan objected. 

Harorayb J. overruled the objection on the ground that Buchanan 
had himself raised the issue ; and allowed the depositions to be read. 
Buchanan addressed the Jury on behalf of the Respondent. 

Windeyer replied. 

Haborave J. in the course of his summing up to the Jury made 
the following remarks: — ^There is more in this case than you can 
think, and you should exercise great care in deciding it. The law in 
this case is very important. On the second issue, as to the adultery, 
you must take into consideration the question as to whether or not 
there was a willing consent on the part of the woman. There can be 
no doubt but that the Petitioner took his wife to Ejreiger's. (His 
Honour referred to Bering s. Bering and Blakeley (1). If a husband 
knowingly takes a wife to a bad house and she is made drunk he is 
responsible. Here the girls put the Respondent to bed drunk. Then^ 
again, Howard, the Go-Respondent, administered the wine. (His 
Honor 'alluded to the case in which a woman having been made 
intoxicated by a man for the purpose of having connexion with her, 
was held to be rape ; and also to the case in which a woman allowed 

(1) UU supra. 
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a man to have connexion with her, believing him to be her husband, Crispin 
which was likewise held to be a rape). Was not the Respondent so Crispin and 
drunk as not to know what she was about ? Would not the swearing Howard. 
at the Petitioner's mother tend to show this ? I believe the evidence 
of the two children. They said that Howard paid for the wine and 
that was an administering. If you believe that the Respondent said 
^ Jim is better than Bill,^ that shows assent, but you must remember 
that that evidence does not appear in the affidavits and was given after 
I the mid-day adjournment and not till then. The balance of evidence 

I must be clear that she assented. This is not as if she went into the 

! bush or locked the door, tot here not even the baby is taken away and 

the door was left partly open. Are you satisfied that all these acts 
are consistent with guilt ? 

On the third issue as to neglect and misconduct what is your 
knowledge, from the evidence, of this wine shop? (His Honor 
again referred to Dering v. Dering and Blakeley). The husband has 
authority over his wife ; he can take her away ; why does he take her ? 
I do not say it was a bad place, that is for you to decide ; but you 
have the fact that the adultery occurred there. I warn you to be 
careful in your consideration of this case as it is very important. 

The Jury, after retiring, returned a verdict for the Petitioner on all 
the issues. 

Decree nisi returnable in six months. 

Solicitor for the Petitioner — Ryan, Sydney. 
Solicitor for the Respondent — Greer, Sydney. 
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jg.7g CRISPIN against CRISPIN and HOWARD. 

June 7. Costs of Wi/e^s Defence. 



On an application made at the trial and before the verdict the Court will order 
the balance of costs taxed to trial, after deducting such sum as may have been paid 
into Court to the credit of the costs of the Wife's Defence, to be paid by the 
husband. 

This was an application by the wife^ Respondent to her husband's 
Petition for a dissolution of marriage^ for an order on the Petitioner 
to compel him to pay the sum of £29 Is. lid. balance of a sum of 
£109 Is. lid. after deducting the sum of £80 Os. Od. paid into Court 
by the Petitioner to the credit of the costs of the Respondent's 
defence under an order of his Honor Mr. Justice Harqraye 
dated the 10th May, 1878. The application was in the first 
instance made at the trial immediately after the jury had retired 
to consider on their verdict but was postponed to this date, without 
prejudice, and to suit the convenience of the Counsel for the 
Petitioner. 

lAnklater in support of the application read an affidavit of the 
Respondent's solicitor stating that the sum of £109 Is. lid. had been 
allowed on taxation as the costs of the Respondent's defence and that 
the sum of £80 Os. Od. paid into Court to the credit of the costs of 
the Respondent's defence had been drawn out and applied so far as 
the same would extend in satisfaction of such taxed costs but that a 
balance of £29 Is. lid. still remained owing; and urged that the 
question had been settled by the full Court in Sirns v. Sims and 
Davidson (1) but that that case did not apply here as there the 
application was not made until after Decree nisi whereas here it 
was before verdict. 

Windeyer {Bennett with him) contra. Here a sum of money has 
already been paid into Court to meet the costs of the wife's defence 
and the Court cannot now extend that amount. Sims v. Sims and 
Davidson (1). This application is too late, the proper course would 
have been to have applied for an enlargement of the sum before trial. 
The Respondent put us to great expense in calling evidence but 
called none herself. They cited Wilson v. Wilson (2) and Clark v, 
Clark (3). 

(1) Ante, p. 4. (2) 2 L. R. P. & D, 435. (3) 34 L. J. P. k M., 71. 



ASJ> 
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Haborate^ J., without calling on Linklaier to reply, granted the Crispin 
order and stated that the amount paid into Court to the credit of the qrisfin 
wife's defence was so paid simply as a safeguard and that the Howard. 
Petitioner ought to be the last person in the world to limit the costs 
of the defence of his wife. 

Order as asked. 

Solicitor for the Applicant— Crrtf^*, Sydney. 

Solicitor for the Respondent (the Petitioner) — Ryan, Sydney. 



CLIFTON against CLIFTON and SCHWAN. 

1878. 

Costs of Wife's Defence to a Suii, jy^^^ jj 



The Court will order the husband to pay a sum of money into Court towards 
the defence of his wife to a suit for dissolution of marriage. 

This was an application by the wife^ Respondent to her husband^s 
petition for a dissolution of marriage^ for an order on the husband 
compelling him to pay such sum of money into Court towards the 
costs of her defence to the suit as the Court might deem necessary. 

In support of the application an affidavit of the wife was read 
stating that she had a good defence to the suit ; that her husband 
had told her he had £40^000 and valuable property at Bathurst; 
that she had not sufficient means to obtain professional assistance 
and that she was living on the charity of a friend ; also that she had 
one child of the marriage under her care. 

An affidavit of Mr. Ryan^ solicitor^ was also read stating that he 
believed she had a good defence to the suit. 

An affidavit of the husband was read in reply stating that he had 
had great losses and had no means to pay for the costs of his wife's 
defence; that his wife had deserted him and that he had always 
provided her^ while living with him^ with a comfortable home. 

Linklaier y for the applicant^ asked for such a sum to be paid into 
Courts as^ having regard to the affidavits^ the Court might think fit 
and proper. He ui'ged that the balance of testimony was even^ but 
that the fact of the husband^s having sworn that a comfortable home 
was provided for the wife should be taken into consideration and cited 
Sims V. Sims (1) and Gronn v. Gronn (2). 

(1) Link. D. R. 59. (2) Ante, p. 
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^^'""^^ Bennett, for the Respondent, argued that where, as in this case, 
Oliiton and the husband denies being possessed of any means the Court will 
CHWAN. jjjjj^g jjQ order. He quoted Browne, p. 331, and Walker v. 
Walker (3). 

Habgbave, J., considered that the husband had not denied 
having sufficient means, and ordered a sum of £50 to be paid into 
Court by the husband to the credit of the costs of the defence of 
the wife. 

Solicitors for the Applicant — Coonan, Ryan ^ Dunriy Sydney. 

Solicitor for the Respondent — G. M. Dunn, Sydney. 



,.^. BUCKNELL against BUCKNELL. 

June 11. SuhstittUed Service, 



The Court will grant an Order for substituted service of Citation and Petition 
on the brother of a Respondent, who is in Fiji, upon proof of a Power of Attorney 
from the Etespondent to such brother, authorizing him to accept service of 
proceedings. 

This was an application for an order to permit substituted service 
of Citation and Petition, on a brother of the Respondent, under a 
Power of Attorney. 

Irving, in support of the application, read an affidavit of Mr. 
McLaughlin, solicitor, which stated : — That he was the solicitor to 
the Petitioner. That a Petition for a dissolution of marriage had 
been filed by the Petitioner and accepted on the 28th April, 1878. 
That the Petition had been duly filed and the Citation issued on the 
6th June, 1878. That at the time of the acceptance of the Petition 
and for some time previous, as he (the deponent) had been informed 
and believed, the Respondent had resided and still was resident at 
Rewa, in the Island of Fiji. That he had been informed and 
believed that prior to leaving New South Wales for Fiji the 
Respondent had made and executed a Power of Attorney whereby he 
appointed his brother, W. W. Bucknell, to act for him as his attorney 
during his (Respondent's) absence, and that such Power of Attorney 
was still in force. That the said W. W. Bucknell, in the course of 
conversations with the deponent, had informed him that the said 
Power of Attorney authorized him, the said W. W. Bucknell, to 

(3) 1 Curt. 564. 
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accept service on behalf of the Respondent of any proceedings which Bucxneli. 
the Petitioner might institute in the Divorce Court against the bucknbll. 
Respondent. 

Hargrayb^ J.^ granted an order for substituted service on W. W. 
Bucknell^ the brother of the Respondent. 

Solicitors for the Petitioner — Gannon 8f McLaughlin, Sydney. 



CLIFTON against CLIFTON and SCHWAN. 1878. 

June 18. 



Alimony pendente Ute, 
Order dating from service of Citation. 

This was a petition by the wife^ Respondent to her husband's 
petition for a dissolution of marriage, for alimony /^^mfen/^ lite. 

In support of the application the petition for alimony was read 
as also an affidavit of the Petitioner to the following effect : — ^That 
she was desirous of defending the suit but had no means to employ 
professional assistance; that her husband had said to her he was 
possessed of £40,000 pounds and valuable property at Bathurst; 
that she had been married to the Respondent (the husband) for 
eight years and had had three children by him, one of whom was at 
the date of this petition in her custody and that she was living 
on the charity of a friend as she was absolutely without means of 
her own. 

An answer and affidavit of the husband to the petition were read 
as also an affidavit of a Mrs. Callaghan to the following effect: — 
That the husband was in poor circumstances and possessed of no 
property whatever in Bathurst; that there had only been two 
children of the marriage one of whom was dead and the other in 
the custody of the husband, and that the Petitioner (the wife) had 
been living, until shortly before the date of the petition, in adultery 
with the Go-Respondent. 

Affidavits of the Petitioner and a Mrs. Dixon were read in reply 
and stated, that one child was in custody of the Petitioner; that 
the Petitioner had never been guilty of adultery while living with 
her husband ; that she had lived with a former husband fourteen 
years in happiness and contentment ; that the Petitioner was left by 
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Cluton her husband with four children penniless and without a home^ her 
(jj^j^j, AMD liousehold furniture having been taken from her, and that they were 
ScHWAN. supported by Mrs. Dixon for eight weeks free of charge. 

Lmklater, for the Petitioner, asked for alimony pendente lite at 
the rate of £2 per week — ^the order to date from the service of the 
citation. 

Bennetif for the Respondent (the husband), commented upon the 
afSdavits and cited Holt v. Holt (1) and Browne, p. 160. He urged 
that in any event the order for alimony could only date from the 
date of the granting of such order. 

Haborayb, J., without calling on lAnklater to reply, granted an 
order on the husband for the payment of £2 per week to the 
Petitioner as alimony pendente lite; such order to date frt)m the 
service of the citation in the suit. 

Order accordingly. 

Solicitors for the Petitioner (the wife), Coonan^Ryan ^Dunn, Sydney. 
Solicitor for the Respondent (the husband), G, M. Dunn, Sydney. 



SIMS agam^ SIMS. 
2373, Pemument AUmoTiy, 

The Court will order the husband to pay permanent aUmony where leave to 
*^****^^' appeal to the Privy Council has been granted to ^the wife ; although the wife 
brought no property to the husband, and the verdict on the trial was against her 
on all the issues. 

This was an application by the wife for permanent alimony. 

On the trial of the cause the Jury found a verdict for the Petitioner 
(the husband) on all the issues. A rule nisi for a new trial wa& 
obtained but was discharged after argument, and the FuH Court then, 
at the request of the counsel for the Petitioner granted a Decree nisi 
for the dissolution of marriage not to be made absolute imtil the 
expiration of three months. 

Leave to appeal to the Privy Council was also granted. 

In support of the application, an affidavit of the wife was read to- 
the effect that she was at the time of making the application in utterly 
destitute circumstances, and that she intended to appeal to the Privy 
Council as soon as her means would permit of her so doing ; that her 
husband was in receipt of an annual salary of £500 which wa» 
augmented to about £800 by extras. 

(1) 38 L. J. P. & M., 36. 
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On behalf of the husband an affidavit, sworn by himself, was read, Siii» 
stating that he had caased steps to be taken for making the Decree ^^^ 
nisi, pronounced by the FuU Court, absolute ; that his wife conducted 
the business of an Hotel and had been since the Decree nisi in 
correspondence with the Co-Respondent in the suit ; that his wife 
had brought him no property on his marriage with her and had 
committed adultery since the verdict. 

Buchanan, for the applicant, read the 29th section of the Divorce 
Act. That is a clause to enable the Court to grant permanent ali- 
mony. The Act does not specify the circumstances under which such 
alimony may be granted but leaves the matter to the discretion of the 
Court. In this case the character of the Respondent is unimpeached 
and it is open to grave doubt whether she has not suffered unjustly ; 
moreover from the evidence it appeared that the husband was desirous 
of obtaining the divorce. The Court has repeatedly granted 
permanent alimony. Browne, p. 144. 

Cooper, contra. In this case the Court has only judicial discretion 
and has no power to make the order asked for. Permanent alimony 
is never granted where all the issues have been found against the wife, 
except in cases where she brings property to her husband : Keats v. 
Keats (1). The only other cases in which permanent alimony has 
been granted are where some of the issues have been found in the 
wife's favour. Permanent alimony can only form part of a Decree 
absolute : Vickers v. Vickers (2) ; Doyle v. Doyk (3) ; Winstone v» 
Winstone (4). The wife can therefore come in on Decree absolute. 
Latham v. Latham (5), shows the power of a wife to prevent a 
husband from obtaining a Decree absolute when alimony has not been 
paid. She can prevent a Decree from being made absolute : Lewis v. 
Letois (6). A Decree nisi is final as between the parties : Gladstane v» 
Gladstane (7). Permanent alimony can only be applied for on Decree 
absolute. The practice of the Court is not to grant permanent 
alimony where the wife is earning her own living ; Goodhine v. Good- 
hine (8), and here it has been sworn that she is living in adultery, to 
the best of the husband's belief: Burrows v. Burrows (9) ; George y. 
George (10) ; Holt v. Holt (11). Here the wife is alleged to be in 

(1) 28 L. J. P. & M., 27. (7) 3 L. R, P. & D., 261. 

(2) 29 L. J. P. & M., 20. (8) 30 L. J. P. & M., 162. 

(3) 29 L. J. P. & M., 166. (9) 1 L. R. P. & D., 654. 

(4) 30 L. J. P. & M., 109. (10) 1 L. K. P. & D., 654. 
(6) 30 L. J. P. & M., 164. (11) 1 L. R. P. & D., 610. 
(6) 30 L. J. P. AM., 199. 
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Sims correspondence with the Co-Respondent. It is immaterial whether 
Sdis. ^^ ^^^ ^^^ Respondent is living in adultery so long as she has means 
of support. 

As to the time of making this application : Nobblett v. Nopblett (12) • 

Here the Respondent has been found guilty on all the issues and 
the Court has only a judicial discretion. On the merits^ apart from 
the law^ this application should be dismissed. 

Buchanan was not called on to reply. 

Harobave^ J.^ I do not think that one of the cases cited applies 
to this case. In this case, after the verdict of the Jury^ the Respon- 
dent obtained a Rule nisi for a new trial which Rule was afterwards 
discharged. The Respondent thereupon made an application to the 
Full Court for leave to appeal to the Privy Council ; such application 
was granted and the Respondent is now at liberty to prosecute such 
appeal. The whole case is altered by these facts. She swears she 
has not a shilling in the world and what can the husband know about 
her means T There can be no question as to the ability of the husband 
to contribute to the support of his wife. I must apply the principles 
of the cases. There will be an order on the husband to pay £S per 
week from the date of the Decree niii until further order of the 
Court. 

Order accordingly. 

Solicitor for the Applicant (the wife)— Gr«^, Sydney. 
Solicitor for the husband — Ryan, Sydney. 
(12) 1 L. R. P. & D., 651. 
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SIMS against SIMS. j^^g 

The Fnll Gonrt will grant a rnle nisi to set aside an order for payment of alimony, jf^^ 28. 



This was an application for a Rule nisi calling upon the Respon- 
dent (the wife) to show cause why an order of his Honor Mb. Justice 
Habobaye^ dated the 3rd June^ 1878^ for the payment of certain 
alimony^ should not be set aside and a stay of proceedings granted.* 

Butler, Q.C., Cooper with him^ in support of the application. The 
application^ on which the order now sought to be set aside was made, 
was an application for permanent alimony^ but the order was for pay- 
ment of £3 per week from Decree nisi until further order of the 
Court. The Decree nisi pronounced by the Full Court is final as 
between the parties, and no one can interfere except the Grown. The 
Coui*t refused a new trial, and on expiration of time must make De- 
cree nisi absolute, Latham v. Latham (1). Although on Decree nisi 
the Full Court made no order as to alimony, yet alimony is granted 
by the order now sought to be set aside, and the payment thereof is 
to date back to the Decree nisi. [Sib William Manning, J.; 
The only point seems to be, does granting leave suspend the Decree ? 
There was a question as to'biganiy.] [Sib James Mabtin, C.J. 
That would seem to say that the Decree nisi should not have been 
granted. Sib William Manning, J. : Is not the proper proceeding 
an appeal ?] We now ask for this Rule nisi on the ground of want 
of jurisdiction, Keats v. Keats (2). The Judge had no jurisdiction 
to make the order complained of. [Sib James Mabtin, G.J. : The 
difficulty is that the Judge has the power of the Pull Court. The 
order is in the discretion of the Judge making it.] 

Rule nisi, with stay of proceedings, granted. 

* For order see p. 24 ante 

<1) 30 L. J. P. <fe M., 168. (2) 28 L. J. P. <fe M., 27. 
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^^^ SIMS apmnst SIMS. 

Atuniit SO 

The Full Oonrt will make a Decree niai for dissolution of marriage absolate^ 

although leave to appeal to the PriTy Council has been granted. 

This was an application to make absolute a rule nisi for a dissolu- 
tion of marriage granted by the Full Court. * 

Butler, Q.C. {Cooper with him) in support of the application^ took 
a primary objection to Buchanan and lAnklater being heard on behalf 
of the Respondent in opposition^ and urged that a Respondent haa 
no hcus standi on an application for Decree absolute : Clements v. 
Clements (1)^ and Lewis v, Lewis (2). 

Buchanan {Linklater with him) urged their right to be heard^ and 
referred to Section 28 of the Divorce Act and the words '^any^ 
person '^ contained therein. 

■ 

Sib James Martin, G.J.^ thought that the Respondent had na 
hcus standi for the purpose of opposing the making the Decree 
absolute^ but that Counsel might be heard on her behalf only on the 
ground that the Full Court could not deal with the application. 

Hargraye^ J.^ thought that it would be an absurd thing for the 
Courts having given leave to the Respondent to appeal to the Privy 
Council^ to make the Decree absolute. 

Sir William Manning^ J.^ was of opinion that the Respondent 
could only be heard on the question of jurisdiction. 

Butler, Q^C, then moved to make the Decree nisi absolute. The 
Court refused to stay proceedings on application for leave to appeal 
to Privy Council. 

[Sir James Martin^ C.J. There seems to be a practical 
absurdity in making a final decree and allowing the parties to marry 
again while there is an appeal going on against the Divorce. Stilly if 
the rules apply at aU they must apply in their entirety. If the 
Decree nisi is not suspended must not the proceedings go on ? 

Buchanan {Linklater with him). The whole of the proceedings are 
suspended by the fact that this Court has granted leave to appeal to 
the Privy Council.] 

* See p. 3 ante. 

(1) 33 L. J. P. A M.. 74. (2) 30 L. J. P. & M.. 199. 
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Butler, Q.C., in reply. In the case of Fisher v. Fisher, the Siiw 
Supreme Court of Victoria decided that there was no jurisdiction to ^^^ 
grant an appeal. 

Sib Ja.mes Martin^ C.J. : In this case the Full Court being 
possessed of jurisdiction^ granted a rule nisi for a dissolution of 
marriage, such rule not to be made absolute until after the expiration 
of three months. Those three months have now elapsed. Between 
the date of the rule nisi and the present time^ there was an applica- 
tion to the Full Court by the Respondent for leave to appeal to the 
Privy CouncU ; the Court thought that it ought to allow such appeal to 
be made and did so, but stated at the time that no order as to the 
suspension or carrying out of the rule nisi would be made. We must 
apply the whole of the rules. The Court made no order suspending 
the rule nisi, and it is therefore the duty of the Court (no one in- 
tervening) to pronounce a Decree absolute* I see the inconvenience 
which has been alluded to viz : — that the parties may marry again ; 
but at the same time we must apply the law as we find it, and this 
Decree nisi must be made absolute. 

Harorave, J. We have to apply the cases to this special one 
We thought that this case was one for appeal, and appeals should be 
encouraged. We neither suspended the Decree nisi, nor ordered it 
to be carried into execution — ^we had no power to do so. Now how 
are we to apply the right of appeal ? It is not only inconvenient but 
absurd. Are we, in the face of the leave so given, to give a right to 
marry again ? I think we should adjourn this for six months to 
enable the Respondent, Mrs. Sims, to appeal to the Privy Council. 
The Petitioner would be no worse off if he waited for six months. 
I think this application should be refused, and that leave for the 
Petitioner to apply again should be reserved. 

Sir William Manning, J. I think the Court ought to proceed 
to the end. I assented to the leave to appeal to the Privy Council 
being granted, but I did so very doubtingly. I said that Mrs. Sims 
could annul the decision of the Court of Appeal here. She can 
either go on with the appeal until she wants to marry, or she may 
drop it at once — she is free to do as she pleases. The Court only 
contemplated an interval of three months. There is this difficulty, 
supposing the Privy Council grants a new trial and either of the 
parties marry again, that second marriage might turn out to be a 
nullity. But suppose we now grant a Decree absolute*— that will 
fall on the Privy Council granting a new trial, together with the 
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Sims Decree nisi. But I think we ought to be consistent^ and as we 
^^^ granted the Decree nisi we should grant the Decree absolute. Mrs. 
Sims does not lose her right to appeal^ and if we grant a Decree 
absolute she may marry again. 

Decree absolute. 
Solicitors for the Petitioner — Coonan, Ryan, and Dunn, Sydney. 
Solicitor for the Respondent — Jas. Greer. 



1878. FATTOBINI against FATTORINI. 

September 27. destitution of eof^'uffol rights —Costs of wife* s defence — Solicitor mag appear in certain 
eases instead of Barrister. 

This was an application by the wife^ Respondent to her husband's 
petition for restitution of conjugal rights^ for an order on the hus- 
band to bring into Court such sum as the Court might think fit 
towards the expenses of her defence to the suit. 

{lAnklaier, for the applicant^ took a preliminary objection to Mr. 
De Lissa, solicitor^ being heard^ as the matter was not in Chambers 
but in open Court. Habgrave^ J., overruled the objection on the 
ground that no other member of the Bar was present in Court.) 

In support of the application an affidavit of the wife was read^ to 
the effect that she had a good defence to the suit on the merits^ and 
that her husband was in a good and increasing business ; that she had 
been living apart from her husband (who had not offered to contri- 
bute anything to the support of herself or the children of the mar- 
riage)^ and that she and the five children were then living with her 
parents^ but that her parents had never influenced her in the matter. 
That her father had been served with the citation and petition^ and 
would comply with any order of the Court. That her father did not 
in any way detain her. That she was in danger of being defeated 
for want of means. That she would be at great expense to procure 
witnesses^ and that she believed her husband had means. 

An affidavit of Mr. W. J. Trickett^ solicitor^ was also read, to the 
effect that he believed she had a good defence, and that professional 
assistance was necessary. 

In reply an affidavit of the husband was read, stating that his 
business only yielded a small incomCj and that if he provided for the 
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Respondent's costs he would have to discontinue the suit. That there Fattoriki 
was no settlement on the marriage^ and he had received nothing with fattorini. 
his wife. 

Linklater, in support of the application. All the cases are in favour 
of the view that the husband should provide for the wife's defence — 
Clifton V. Cli/tan and Schwan (1). In the case of Belcher v. Belcher 
(2), the wife had means of her own^ but even in that case the Court 
ordered the husband to provide for the costs of the wife's defence. 
He also referred to Macqueen, p, SI 9^ 2nd ei, and Broume,p, 275, 
2nd ed. 

De Lissa (solicitor) contra, — ^the husband has offered the wife a 
home, Anderson V. Anderson (3). 

Linklater in reply. 

Harobave^ J. No doubt I have power to make the order asked, 

but before doing so I must take all the facts into consideration. The 

wife's statement that she has a good defence is uncontradicted. This 

suit is entirely different from a suit for a Divorce, and is founded on 

totally different principles. Here he offered her a home, but she 

went away, and the Court must not encourage her in staying away. 

The whole of the correspondence shows her utter disaffection for him. 

She has not stated any facts in support of her affidavit. If she de* 

sires to continue her defence, and cannot obtain sufficient money for 

the purpose, it is open to her to make an application to proceed in 

/ormd pauperis. I think that the husband, in order to show his bona 

fides in bringing the suit, should pay the sum of £20 into Court in 

trust to the cause generally, the costs of this application to be costs 

in the cause. 

Order accordingly. 

m 

Solicitors for the Applicant — Pigott and Trickett, Sydney. 
Solicitor for the Husband<^2^. de Lissa, Sydney. 

(1) AnU p. 19. (3) Link. Bep. p. 29. 

(2) 1 Curt. : 444. 



30 SIJFSEME OOUBT BEFOETS. 17. 8. 



1878. FATTOBINI offomMt FATTORINL 

Deeemier 12. Suiiiution ofwi^dl riglU»^Th» father of a wifs Bstpandmt in 9ueh a smi cammt be 
nuuU a CoS$ipondmt» 

C, the &ther of P. F., Bespondent to the petition of her hoBband, K ¥., for a 
restitation of conjugal righta, was cited to appear and answer Bach petition. C. 
appeared and answered. An application was then made to the Jndge of the 
Divorce Court for leave to amend the pleadings by making G. a party as Go- 
Respondent, which was granted. H$ld on appeal by Snt Jamxs Martin, G.J., 
and Faucbit, J. (Habobats, J. diuinti&nU) that G. could not be joined as a Co- 
Respondent. 

This was an appeal from an order of His Honor^ Mr. Justice 
Harobave^ dated the 29th November^ 1878^ whereby it was 
ordered that the pleadings in the suit should be amended by the 
addition thereto of the name of the father of a wife Bespondent to her 
husband's petition for a restitution of conjugal rights. 

Barley and Knox for the Appellant. The order appealed against 
is founded on a mistake. The Court had no jurisdiction to make 
such an order. Before the passing of the Divorce Act all suits 
were between the husband and the wife. All the husband could do 
was to make the wife a party^ or bring an action of crim. con., or 
go to the House of Lords for a divorce a vinculo. In the Ecclesiastical 
Courts there were no parties except the husband and wife. The 
Divorce Act did away with the necessity for an Act for a divorce 
a vinculo, and it became necessary to bring the aggressor, who was 
called the Co-Bespondent, before the Court. But this is a suit for the 
restitution of conjugal rights^ and there cannot be any relief except as 
against the wife or the husband. The 2nd section of the Divorce 
Act gives the Court a general jurisdiction, and under the 16th 
section, the only Decree which can be made in a suit of this descrip- 
tion is a restitution of conjugal rights. By the I7th section, the 
Court, in a suit for restitution of conjugal rights, has to conform to 
the rules of the Ecclesiastical Courts of England. The only sections 
of the Divorce Act in which mention is made of a Co-Bespondent are 
sections which have reference to suits for a dissolution for marriage. 
The 31st section points out what decree may be made against a Co- 
Bespondent, and Co-Bespondent is nowhere else mentioned. There- 
fore the Court had no jurisdiction to make this order. Coutfs Em. 
Pr., p. 361 — ^that is before the Divorce Act, and gives the course of 
proceeding; at p. 365 the prayer is given; the decree follows the 
prayer, and is only between the husband and wife. What can the decree 
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be here as against Mr. Cooper 7 The Respondent is a lady of fbll FAnoBm 
age^ who leaves her husband and takes refuge in her father's house, fax^hihi. 
He receives her^ but he has no legal control over her^ and cannot 
force her back. 

These are cases m rem. ; but it is said that a decree can be made 
against Mr. Cooper for costs, but the 31st section shows that costs 
can only be given against a Co-Bespondent in case of adultery. If 
Mr. Cooper has enticed or harboured the Respondent against the will 
of the Petitioner, the remedy is an action at Common Law for 
damages. That remedy is not affected by the Divorce Act ; it still 
remains BuBen and Leake, p. 340, Phelp v. Squire (1), Burthen v. 
CartwriglU (2). There is no precedent for this appeal. No analogy 
can be drawn to those cases in which minors have appeared by 
their fathers. Here the case is much stronger, for it appears that 
the Respondent is 24 years of age. 

Donovan, for the Respondent. They are not justified in their 
construction of the Act. The 23rd section is compulsory as to 
making an adulterer a Co-Respondent; but that section does not 
refer to suits for restitution of conjugal rights. It is not a mere 
enabling clause but gives the Court jurisdiction to bring before it the 
Co-Respondent at any time. It is not compulsory to claim damages 
from a Co-Respondent. He is joined in substitution of an action of 
crim. con. The 30th section is simply discretionary. Actions do 
not arise under this act as at Common Law ; there are rigid rules at 
Common Law which do not obtain in Divorce. These proceedings 
are not initiated by summons but by a Petition to the Court. It is 
not necessary to bring the adulterer before the Court in order to 
obtain a Decree. Here there are upwards of nine paragraphs 
against Mr. Cooper, and we assert that the separation is caused by 
Mr. Cooper. Mr. Cooper is, therefore, necessary to the obtaining of 
a complete Decree. [Faucett, J. Suppose Mrs. Fattorini refuses to 
obey the Decree]. There are means of enforcing obedience. But 
suppose Mr. Cooper keeps her locked up. It is necessary to have 
him before the Court to prevent his saying that the Decree was ob- 
tained behind his back. The 42nd section shows that proceedings 
under this Act are analogous to proceedings in Equity. It is shown 
on this Petition that Mr. Cooper has stood in the way of the Peti- 
tioner. If a Decree is made for a restitution of conjugal rights Mr. 
Cooper should be before the Court, so that he can be proceeded 
against. There is nothing in this Act to prevent the Court having 
any party before it. (Paucbtt, J. Can you not get an injunction 

(1) Peek, 115. (2) 2 Esp., 480. 
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FAnoRZHi to prevent him enticing her away any more ?) We do not ask for 
FATTORiia ^<^IUASC9 against him. He has chosen to answer as a Respondent, 
and the Court cannot now let him back out. (Sib J. Martin^ C.J. 
He was cited to answer.) He could have applied by summons for 
leave not to answer. (Faucett^ J. Why did you not make him a 
party f) He is now properly before the Court. 

Barley in reply. The form of citation is given at p. 20^ Link. 
Mat. Causes Act, and Mr. Cooper^ being served with the citation, did 
appear^ but he was not a party, nor did he answer as a party. There 
can be no Decree against Mr. Cooper. As to the grounds for a 
Petition, and the Decree thereon Browne pp. 69, 70. If a Decree be 
made that the wife return there would be a remedy as in a suit for 
specific performance. 

Sir James Martin, C.J. In this case the Petitioner is applying 
for a restitution of conjugal rights. After the Petition had been 
filed an application was made for a citation, calling upon Mr. Cooper, 
the father of the Respondent, to answer. After that there was an 
application to amend the pleadings, by making Mr. Cooper a party. 
I think that no power whatever vested in the Judge of the Divorce 
Court to make the order. The 23rd section of the Act mentions the 
only case in which there can be a Co-Respondent, and this is not a 
case of that kind. This suit is solely by the husband against the 
wife ; it concerns them, and them only. I have looked through a 
number of cases from Foster v. Foster (1), to Miller v. Miller (2), and 
there is no precedent for such an order as this. 

H ARORAYE, J. We have nothing to do with either res or personam ; 
nothing to do with either Equity or Common Law. (His Honor 
read several passages from the first chapter of Broume on Divorce.) 
It is a religious duty, and a matter of Ecclesiastical Law — ^a matter 
of conscience. That is the foundation of the jurisdiction. We have 
to see that persons keep their vows. This is nothing like a civil 
contract, and whoever interferes in the matter is a proper party. 
Here Mr. Cooper interferes with the conscience of the Respondent* 
A father may interfere with his married daughter in fifty different 
ways I think the order was perfectly right. Mr. Cooper has 
chosen to say that the Respondent has only to follow her own feelings. 
It is a relation of father and daughter. There is nothing in the 
Act to say that nobody shall be made a party whom the Court thinks 
fit. I made the father a party because he has interfered between the 
husband and wife, and has seduced his daughter from her duty. 

(1) L, H., Con. Rep. (2) 2 L. R., P. & D., 14. 
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Who ever heard of anyone who has appeared and answered asking to FATromia 

be dismissed ? He was represented on the settling of the issues on p^^Rnri. 

the 22nd November, 1878, and he cannot be dismissed until the 

matter is heard. He has lost all rights by appearing^ The case re- 

quires no precedent, and I think the order was right. 

Faucett, J. The Ecclesiastical Law was founded on principles of 

acting on conscience, but we have got rid of that to a large extent. I 

am obliged to look at the Law, but how far that Law is binding is 

another matter. We must take the Law and administer it as we find 

it. Religion has nothing to do with it. So far have we got rid of 

that that who will say a marriage before a Registrar is equal to a 

marriage before a Priest T The question is :^-Is this a proper pro* 

ceeding according to Law ? Mr. Cooper was actually cited before 

being on the record. (His Honor read the form of citation.) That 

shows he must be on the record. It is different from citing to give 

evidence. This is for the purpose of making a Decree. What is the 

Decree to be made here T Gould the Court compel another person to 

force the wife to return ? The Court can compel the husband and 

wife to go together, but can go no farther. If the wife is taken home 

there can be no further inquiry by the Court. What authority is 

there for this ? We are governed by our own act. The 31st section 

is confined to petitions for Divorce, and it is compulsory there to cite 

the Co-Respondent and make him a party to the record. No case 

has been referred to, to show that any other person has been cited in 

suits for restitution of conjugal rights except the husband and wife. 

There is no precedent. It is said that it is necessary to have Mr. 

Cooper for the purpose of enforcing a Decree against the wife ; but 

the only decree that could be made against the wife would be that 

she should return to her husband. We are further told that it is 

necessary to make Mr. Cooper pay costs as a punishment ; but the 

suit is against the wife. That proceeding should be by habeas corpus, 

or if there has been an assault, damages may be claimed in an action at 

Law. The action of crim. con. is done away with, but actions for 

enticing a wife away are not. There is no reason for this proceeding. 

I was struck, at one time, by the fact of Mr. Cooper's appearing ; 

but he was cited by the order of the Court, and we must assume that 

he did so to avoid contempt. 

Appeal allowed. Order o/29ih 

November, 1878, set aside, with 

costs of this appeal. 
Solicitor for the Appellant. — F. Curtiss, Sydney. 
Solicitor for the Respondent. — A. de lAssa, Sydney. 
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ABSENT DEFENDANTS* ACT—Cfarmshee-^ 
BquUahle Assignment.] M. and Co., as con- 
signees of a ship, received moneys on account of 
freight, and after dishursements retained £185 
odd in their hands. Certain accounts for neces- 
saries supplied to the ship were passed by the 
captain as correct, and presented at the office of 
M. and Co., who promised to pay them on the 
next Tuesdjfty, that being their usual pay-day. 
In the meantime a writ of foreign attachment 
under the Absent Defendants* Ac^ taken out by 
the Phuntiffs, who had commenced an action 
under that Act against the Defendant, a part 
owner of the ship resident in England, was 
served on M. ana Co. Held fper Haborave 
and Faucett J. J., dissentiente Sib James 
Martin, C.J.), that 'the accounts which had 
been recognized and promised to be paid by M. 
and Co. were "prior claims or liens" within the 
meaning of section 5 of the Absent Defendants' 
Act. Seld also (Sir James Martin, C.J. dU- 
aentiente), that the Gramishees were entitled to 
be paid the reasonable expenses of their at- 
tenoumce by the Plaintififs. Hoare and Others 
v» Hatfuld 54 

ADMDaSTRATION BOND— The leave of the 
Court to put an administration bond in suit may 
be obtained ex parte. In the Goods of J. M. 
Dillon, Deceased 132 



2. When it appeared that an adminis- 
trator was insolvent and had not filed any 
accounts, though requested to do so, and that 
the Attorney-General had given his consent to 
the application, the Court, on the motion of a 
creditor of the intestate, gave leave (Hargraye, 
J. dissentiente) to put the administration bond 
in suit in the name of the Attorney-General. 
In the Goods or John Moore Dillon ex 
parte Busby 52 

AGENT SERVICE, ON 

See Foreign Corporation. 



ARBITRATION — Reference qf Criminal In- 
/ormation — Award bad in part — Costa.] It is 
illegal to refer an information for false pretences 
to arbitration. Where a criminal information 
and an action were both referred, and the 
Umpire made distinct findings as to the costs of 
the two proceedings, it was held that the 
fLadings were separable and the award was good 
as to the costs of the action though bad as to 
the costs of the information. Where an action 
and all matters in difference are referred, the 
Arbitrators have power over the costs of the 
action. In the Matter of an Arbitration 

BETWEEN GeOBOB MbAKSR V. JOHN BrOWN 

[59 

2. Enforcing award — " Usual Arbitra- 
tion Clause."] Where in a building contract, 
the words ''Usual Arbitration Clause," the 
Court will not decide that any particular 
method of arbitration was contemplated. In 

THE MATTER OF AN ARBITRATION BETWEEN 

William and Andrew Mayer and William 
Mears 260 

3. Award bjf umpire omd one arbiira- 

tor.] By a submission to arbitration, certain 
disputes were referred to "two arbitrators, or 
to two arbitrators and their umpire," and it was 
agreed that " the arbitrators or, in case of differ- 
ence, the arbitrators and their umpire shall de- 
cide all matters between the parties arising out 
of the premises." The arbitrators differed, and 
the umpire and one arbitrator made an award, 
the other arbitrator refusing to join. Held that 
an award by the majority was a good award. 
In the matter of an arbitration between 
Johnson and party and Blatchford and 

itaJm Xjl ••• ••• •«• ••• •*• ^ § § 

ARTICLED CLERKS— JVew; Rules -^VaXidUy 
of Rules made by majority of the Judges.] The 
Court (Hargrave J. dissentiente) made an order 
that the Applicant (an articled clerk who had 
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ARTICLED CLERKS oo nH nued. 

completed his term of lervice under tbe old 
Rules) ahould be admitted to examination, 
althongh six month's notice of the books in 
which the examiners intended to conduct the 
examination had not been fovea in accordance 
with Rule 17 of the 18th of December, 1877 ; 
bat refused to dispense with pimnent of the 
fee of £10 imposed by Rule 22. Per Sib Jambs 
Martin C.J. and Sib W. Manning J. (Hab- 
GBAVB J. di8S€ntierUe), the Rules of the 18th of 
December, 1877, are valid though signed by 
three Judges only. Ex parts William Taylob 

[58 

2. A Clerk was articled in his seven- 
teenth year. The Court refused to admit him 
to examination after serving five years. Ex- 
PABTB Clinton 67 

3. An articled derk is only required to 

pay the fee of £10 on admission to the final 
examination once. Ex-pabtb Tomunson 235 

ASSAULT 

See Criminal Law, 1, 2, 3. 

ASSIGNMENT i)EEi)S—In8olveney Acts— 
Fraud.] To a declaration by the Official As- 
si^ee of M., an insolvent, chamng fraudulent 
ahenations under ss. 6 and 8 of the Insolvency 
Act, the Defendant pleaded a deed of Assign- 
ment under the Advancement of Justice Act, 
executed by M. before his insolvency, whereby 
he assigned all his property to the Defendant as 
trustee for his creditors. The plea also idleged 
that the deed had been executed In conformity 
with the Act, and by more than four-fifths in 
number and value of M.'s creditors. The Plain- 
tiff replied that M. and the Defendant fraudu- 
lentiy executed the said deed and fraudulently 
procured the execution of it by the creditors. 
Held (Habobave, J. dissentiente), that the re- 
plication was bad. Per Sib James Martin, C. J. 
The only way in which an Assignment Deed can 
be impeached for fraud is by an application 
under the Act 5 Vic, No. 9. Htjmphbbt (Offi- 
cial Assignee) v. Gobdon 17 

ATTACHMENT— /naW% to pay— Contempt.] 
It is no ground for dissolving an attachment for 
non-payment of costs under a rule of Court that 
the person attached is wholly unable to pay. 
So neld (par Sib James Martin, C.J., and 
Faucett, J., Habgbave, J., dissentiente, ) Ex 



PABTE Guest 
AWARD 



129 



See Abbitbation. 



BANKER — Custom qf-Dishonour — Skcchanggs — 
DtfamaUon,] A custom that a notification by 
one banker to another after office hours that a 
customer's note is good and will be paid the 
next day on presentment is equivalent to pay- 
ment, is bad. So held by Sib Jambs Mabtin, 
C.J., and Fauoett, J., Habgbave, J., diasen^ 
tiente. The Defendants, upon certain bills of 
the Plaintiff's being dishonoured, telegraphed 






BANEJEBr-cotUmued. 

the dishonour to A., the payee in Scotland, in 
pursuance of their instructions. TurfawMl d 
sending the message direct through the Govern- 
ment Telegraph Office, they sent it to G. uid 
Co., who tranismit messages on more favourable 
terms than the Government. G. and Co., in 
the ordinary course of their business when tiiey 
had only one or two telegrams from Sydney for 
the Umted Kingdom, sent the message on to 
their office in Melbourne to be sent with other 
messM^es. Held (per Habgbave and Faugxtt, 
J.J., Sib James Mabtin, C.J., disitenimgj, that 
the Defendants were responsible for the pahh- 
cation in Melbourne, and that it was outsiaethe 
privilege. Tobin v. The Ctft Bank ... 267 

BEQUEST TO EXECUTOR 

See ExECUTOBS and Abministbatobs. 

BILL OF EXCHANGE — Evidence of In- 
dorsement,] Under certain circumstances an 
open indorsement of a Bill of Exchange may be 
treated as one sana recoura, Montefiobb and 
AnOTHSB v. O'CONNOB ... 227 

BUILDING CONTRACT 

See Abbitbation, 2. 

CAPIAS AD RESPONDENDUM--iS'ttRpreMi(» 
qf facta in affidavit — S Vic., No. 16.] The 
Plaintiff obtained an order for the D^endant's 
arrest on an affidavit setting forth the cause of 
action (which was for an instalment of £25 due 
upon a promissory note) and stating that the 
Defendant had sworn upon a triid in the District 
Court on the previous day that it was his 
intention to leave Sydney in the course of the 
next ensuing week, for Queensland. The affi- 
davit also mentioned that the action in the 
District Court was brought for the former 
instalment of the same note, but it did not state 
that the verdict passed for the Defendant. It 
appeared that the Defendant was a resident of 
Queensland, but it was not stated that he was 
in the habit of coming to Sydney two or three 
times in the year on business. These facts 
^pearing from affidavits filed by the D^endsnt, 
Habobave, J. set aside the order to hold to 
bail and all proceedings under it with costs. 
On appeal to the full CSurt : — Held (per Hah- 
obave, J. and Sib W. Manning, J., diaaentieiUe 
Sib James Mabtin, C.J.) that Habgbave, J. 
was right. Per Habgbave, J., because there 
was a suppression of material facts in the 
Plaintiff's affidavit. Per Sib W. Manning, J., 
because there was no probability of the action 
being defeated. Per Sib James Mabtin, O.J., 
the Court will not interfere to set aside a writ 
of capias, unless it appears clearly either that 
the Plaintiff had no cause of action, or that the 
Defendant was not about to leave the Colony. 
Godwin t?. Cashion 34 

CLAIM OF RIGHT 

See JuBisDiCTiON op Justices. 

COLLISION 

See Negligent Navigation, 1. 
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COMPULSORY PILOTAGE 

See NxoLioBNT NAyiGAnON, 2. 

CONCEALMENT 

See Marinb Iksitbanob, 1. 

CONSIDERATION 
See Gamino. 
Pleading. 

CORPORATION 

See FoBBiOM Cobforahon. 

COSTS — Application for Mandamus after pay- 
ment qfdaSn.] Certain Magistrates refused to 
entertain a complaint by the Applicant nnder 
the Masters' and Servants' Act for wages. A 
role nisi for a mandamus was moved for after 
the Applicant's attorney knew that the Appli- 
cant's claim had been paid in fall. Upon 
motion to make the role absolute, the rule was 
discharged with costs, to be paid by the At- 
torney. Ex PARTE Evans 152 

2. Profiibition — Justices Delay,] A rule 

for a prohibition was made absolute with costs ; 
nothing being said about the justices. The 
rule was drawn up with costs to be paid by the 
respondents. Notice was sent to tne justices, 
and after three months k fi ffa issued. The 
justices then applied to have the rule amended 
by ordering one of the respondents, who was a 
complainant in the Court below, to pay the 
coats. Seid that they were precluded by 
delay. Ex parte Pynb 276 

COVENANT TO RENEW 

See Executors akp Administrators. 

CRIMINAL UiSR^AssmiU mth intent— At- 
tempt to eommU misdemeanor,] The Defendant 
was charged with carnal knowledge of a girl 
under the age of ten years. The Judge directed 
the jury tnat they might find the Defendant 
guilty of an assault with intent to commit the 
offence charged. He1d{KAiiJ0iKKTKj,d%ssenHente) 
that he was not bound to tell them that they 
might also find the Defendant guilty of an 
attempt to commit the offence. Tms Queen v. 

J\JSOw£L ..• ••• ••• ••• ••• xOO 

2. A ssatiU with intent to ravish. Evidence, ] 

The Prisoner was found guilty of an assault witii 
intent to ravish. The evidence showed that A., 
who had never seen the Prisoner before, was 
alone in a house a q'^arter of a mile distant from 
any other house ; that the Prisoner came to the 
house in the morning, asked A. for something to 
eat and drink, which she gave him ; afterwards 
came into the house, and, without saying any- 
tiling, caught A. round the waist, threw her 
against the slabs of the hut, then threw her on 
the sofa, and fell on her, and remained some 
time on her ; that she screamed and the Prisoner 
threatened to cut her throat ; that she then got 
away and ran out of the door, and he followed 
her for somo distance. Held (Haroravb, J. 
dissentiente) that the evidence was sufficient to 
support the verdict. The Queen v* Wil- 

i/J A fflliT ••• ••■ ••• ••• •«• V«H 
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3. Assault wUh intent to commit Sodomy — 

Consent,] On an information for an assault with 
intent to commit sodomy it is immaterial whether 
the attempt was consented to or not. Tm 
Queen V. McDonald 173 



4. 



Conspiracy to defraud creditors. — No 



Averment qf Insolvency, — An information charg- 
ing the Defendants with conspiring to defraud 
the creditors of one W.M., by removing certain 
ffoods belonging to his estete and being assets 
for the pa3rment of his debts, contained no aver- 
ment that W.M. was at the time insolvent, or 
that his estate was subsequently sequestrated. 
Held that it disclosed no offence. Tor Qxteen 
V, Merryweathbr and Others ... 174 



6. 



Destroying Shrubs — Sugar Canes,] 



Sugar Canes are not shrubs within the meaning 
of section 19 of the Act 7 & 8 Geo. IV, c. 30. 
(So field by Snt James Martin, C.J. and Sir W. 
Manning, J. ; Harorave, J. dissentiente). 
The Queen v. Black 68 

6. Enibezdement — Oemrai deficiency qf 

accounts,] Upon a charge of wounding a woman 
named E.K. the woman herself was not called 
as a witness, and the onlv evidence of her name 
was that she called herself by it. The Prisoner 
was convicted. Held that the conviction was 
right. The Queen v. Ah Fog... ... 72 



8. 



*'Fortune''telUng"—9 Geo. II, e. 5, 



s. 4'] The Stetute 9 Geo. II, c. 5, s. 4, is in 
force in the Colony. The Queen v, Colan 1 

9. Forgery — I^fomuU Cheque,] Prisoner 

was indicted for forging a warrant or order for 
the payment of money. The words " Thirteen 
pounds seven shillings " were written under and 
not above the signatmre. Held that the Prisoner 
was riijrhtly convicted. The Queen v, Charles 

OUxxxi ••• ••• ..» ... ••• /I. 



10. 



Larceny — Valuable Security — Bank 



Draft.] The Prisoner was charged with steal- 
ing a valuable security, the property of the 
A. J. S. Bank. He was the manager of the 
Bank at Grenfell. He induced D, who supposed 
that he was signing a deposit slip for £700, 
which he was depositing, to sign a request for 
a bank draft in Sydney. The Prisoner then 
made out a draft in accordance with the form 
signed by D, procured the signature of the 
accountant to it, and afterwarcU ne^tiated it 
and placed the money to his own creiut. He/d 
that the bank draft was a valuable security, an<l 
that the property was rightly laid in the Bank. 
The Queen v. Anderson 153 

1 1. Larceny — Stealing a Dead Sow — Im- 



pounding Act s, 27 — Claim qf Bight.] Prisoner 
was convicted of stealing a dead sow, the pro- 
perty of R. The sow had strayed into Pnso- 
ner's land and he had killed it, and afterwu^ds 
made it into pork, taking steps to conceal from 
R. that the pig was his. The Chairman of 
Quarter Sessions ruled that under the 27th sec- 
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tion of the Impounding Act of 1865 (29 Vic* 
No. 2) a person was not justified in appropriat- 
ing the carcase of an animal killed by mm under 
the authority of the section, without making 
reasonable efforts to ascertain the owner. At 
the same time he told the jury the Prisoner 
must be acquitted, if, mistaking we effect of the 
section, he thought he had a right to the car- 
case. HM that the direction was right. Thb 
QuBiH V, Dillon 169 

12. Larcenf^ — Property in Chattel — Con- 
fession,} Certain goods stolen from a yacht be- 
longed partly to Si., the owner of the yacht, 
partly to others who had intrusted it to G., who 
was uie caretaker of the yacht, and servant of 
the owner. The property in all the goods was 
laid in G. The Chairman amended the informa- 
tion as to the goods belonging to K. Held that 
the amendment was rightly made. Held alw> 
that the property in the other goods was rightly 
laid in C. A detective, before arresting one of 
the Prisoners, said, '*If you had told me this 
before, I would have made a witness of you ; 
but now I have no alternative but to take you 
as a. prisoner." Held that statements made 
afterwards by the Prisoner were rightly admit- 
ted in evidence. The Queek v. Boubke & 

^^A^ Jm9 ••• ••• ••• ••• ••• Xf w 

13. Larceny — Taking in another Colony — 

Jurisdiction,] Where a Prisoner stole a watch 
in the harbour of Melbourne in the colony of 
Victoria, broueht it to Sydney and pawned it 
there. Held tiiat he could not be convicted of 
larceny in the Court of Quarter Sessions holden 
at Sydney. The Queen v. Hippolite.. 171 

14. Larceny qf Oas,] The Prisoner was 

convicted of stealing gas, the property of the 
Australian Gas Company. It appeared from the 
evidence that a secret pipe communicated with 
the supply-pipe leading from the main to the 
meter before it joined the meter, and supplied 
some of the burners in the Prisoner's house with 
gas. Objections were taken that gas was not 
the subject of larceny, that there was no taking, 
actual or constructive, that there was no sever- 
ance, and that the gas was in the Prisoner's pos- 
session. Held that the Prisoner was rigntly 
convicted. The Queen v. Geoboe Kus- 

BBi<li«»» ••• ••• ••• ••• ••• (V 

16. Perjury — Jurisdiction of single Jus- 

Uee,] When a prisoner is brought before a single 
Justice, not upon warrant or summons, but in 
the execution of a search warrant under the 17 
Vic., No. 3, the Justice has power, both at com- 
mon law and under the 6th section of that Act, 
to examine witnesses upon oath, and penury 
may be assigned upon evidence given at such an 
investigation. If a witness is sworn and gives 
evidence, it is not necessary to swear him again 
after an adjournment. Whether the presump- 
tion is that a magistrate exercising dual powers 
is duly authorised under the Act 17 Vic, No. 
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39, 8. 11, to do so ; Quoare. Thb Queen v 

" A ■cmOwi II ,,, .,, ... ,(a ... 4wC 

16. Practice — Trial — Brfreskments to 

jurors paid f ST by the Crown,} ThA juron im- 
panelled on a trial for felony wished at the close 
of the evidence and before the addresses to re- 
tire for refreshments. The Chairman gave per- 
mission and made an order that refreshments 
should be supplied at the expense of the Crown. 
Having doubts whether this practice was autho- 
rised by the Act 40 Vic, No. 6, he reserved the 
point. Heldf that the order was properly made. 
The Queen v. Gilkison 157 

17. Practice — ExcmimaHon oj witness— 

Discretion qf Judge,] A Judge presiding at a 
criminal trial ma^ refuse to compel a witness 
under cross-examination to answer yes or no to 
a question. The Queen v. O'Bbien... 146 



18 



Practice — Beservaiion qf point not 



taken al the trial — IS Vic, No, 8,] Counsel for 
the Prisoners contended to the Jury at the trial 
that there was not sufficient evidence to justify 
a conviction, but did not submit to the presia- 
ing Judge that there was no evidence to go to 
the Jury. Some days after the trial, the point 
whether there was any evidence of the raso- 
ner*s guilt was reserved at the request of his 
Counsel. Held that as no question of law had 
arisen at the trial, the Court could not entertain 
the case. The Queen v, Crawshaw and wife 

[267 

19 Practice — Eeservation without convic- 
tion — IS Vic, No, 8,] A plea of atrefais acquit 
was overruled at a trial ; the Prisoners pleaded 
not guilty, and the trial was adjourned. Before 
the trial was proceeded with the question was 
reserved for the opinion of the Court whetiier 
the plea had been rightiy disallowed. Held 
that the case reserved could not be entertained 
until after conviction. The Queen v, Finn 
AND another 259 

CROWN JjANDS—Grants to Volunteers-^As- 
signdbilUy qf Certificates— 31 Vic, No, 5, s, 44,] 
A certificate issued to a Volunteer under the 
Act 31 Vic. No. 6, s. 44 and 46, entitling him to 
a free grant of land, is assignable as soon as 
issued, and his transferee may apply in his own 
name for the grant. OGIL^aE v, Harkin 223 

CROWN LANDS ACXIS— "Land containing 
improvements" — Conditional Purchase,] The 
Plaintiff, a pastoral tenant of the Chrown, placed 
improvements upon three measured portions. 
The improvements, which consisted prmcipally 
of f encmg, amounted in value to more than £40 
on each of the measured portions. The Defen- 
dant selected two of the measured portions. 
Held (Sir W. Manning, J., dubitante) that the 
selections wcAre bad. The Defendant also se- 
lected a part of the third measured portion on 
another part of which there was a stock-yard of 
the value of over £200. Held that this selee* 
tion was invalid, inasmuch as a part ol a mea- 
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sured portion could not be taken up without the 
approyial of the Minister. Blackwood v. Dob- 

W^J^ ••• ••• ••• ••• ••• ••• § Cr 



2. 



Purchase in consideration of intended 



improvements — **Five miles sqtiare" — S9 Vic, 
No. IS, s, SI.] A pastoral tenant whose run 
contained several areas equal to an area of five 
miles square, but no area of five miles square 
not including some portion of purchased land, 
applied under the 31st section of the Lands Acts 
Amendment Act to purchase 640 acres in con- 
sideration of intended improvements. The ap- 
plication was refused. Held (per Hargrave 
and Faucett, J.J., Sm James Mabtin, C.J., 
dissentientej, that the land applied for was not 
land lawfully contracted to be granted, and was 
open to selection. Bobbrtson and others v. 

J^^kXav* ••• !•• ••• ••• ••• Xv\l 

3. Pre'Cmptive Leases — Jury — Plaintiff 

sitting as Revising Justice — Mistrial^ Plaintiff, 
a pastoral tenant of the Crown in the D. circuit, 
attended as a justice of the peace at the Court 
of Petty Sessions held at D. for the revision of 
the jury list. At that time, and previously, he 
had been preparing for an action by requiring 
persons in his employ to take notes of Defen- 
dant's trespasses. Shortly after the revision of 
the lists thus action was commenced. At the 
revision, fifty-two names were struck off the list 
of special jurors. It was alleged that many of 
those whose names were struck out possessed 
the necessary qualifications, and that the only 
reason for diisqualif ying them was that they be- 
longed to the same class as Defendant (free- 
selectors) and had strongly supported him as a 
candidate for Parliament in opposition to the 
squatters in the district. The justices, how- 
ever, denied the motives ascribed to them, and 
stated that the names had been inserted in the 
list in error the year before and were only re- 
moved because the persons did not possess the 
necessary qualifications. Upon motion for a 
new trial (tiie trial having taken place before a 
jury summoned icom. the above list, and a ver- 
dict having passed for the Plaintiff with £280 
damages), held per Sir James Martin, C.J., 
and Sir W. Manning, J., that, though the 
Defendant was not entitied, as a matter ot right, 
to a new trial, yet, with a view to tiie purity of 
the administration of justice, the Couii; ought, 
in the exercise of its discretion, to grant one in 
this case upon all the issues in which the pro- 
perty in the land was in dispute, but not on an 
issue of damages ultra where the right of pro- 

?)rty and the fact of trespass were undisputed. 
er Hargra^/e, J.: The trial was alto^her 
void and the Defendant can claim a new trial as 
of right. At the trial, certain applications for 
pre-enrptive leases by persons under whom the 
Defendant claimed were tendered in evidence. 
The description in the first was as follows : — 
*' Extent 960 acres, unoccupied Crown Lands at 
the rear and adjoining Reserve No. 117, and 
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also adjoining the western boundary of my se- 
lection." In each of the others the description 
was: — ''Extent 960 acres, unoccupied drown 
Lands at the rear and also adjoining the western 
boundary of my selection." The Chief Justice 
rejected the evidence, on the ground that the 
descriptions were void for uncertainty, and that 
the applications ought to have stated that the 
land was applied for in a rectangular form. 
Held, per Margrave and Sir W. Manning, 
J. J., that the applications should have been ad- 
mitted in evidence. Per Sir James Martin, 
C.J., contra, that the rejection of the evidence 
was immaterial, inasmuch as the provisions of 
the Crown Lands Occupation Act, cancelling a 
pastoral lease to the extent of three times the 
area of a conditional purchase, but not fixing 
the limits of the area to be cancelled, conferred 
no j^rivUege on the selector, the Legislature not 
havmg pointed out the way in which the privi- 
lege could be legally exercised. Per Sir W. 
Manning, J. : The cancellation is only for the 
purpose of getting rid of the rights of the pas- 
tor^ tenant, and confers no right on the selector 
until the land has been surveyed and the boun- 
daries approved by the €k>vemmQnt. Ricket- 
soN V. Barbour 193 

DAMAGES — Trespass,] Where the whole 
value of the land trespassed upon was £50 and 
there were no circumstances of aggravation 
attending the trespass, and the Jury found a 
verdict for the Plaintiff with £300 damages ; 
the Court granted a rule for a new trial, subject 
to the Plamtiff consenting to reduce his dam- 
ages to £50. Adam v. Litoas 161 

DEDICATION OF ROAD 

See Jurisdiction of Jubtiois. 

DEFAMATION 

See Banker. 

DETENTION OF DEBT— Interests-Damages 
for delay in payment qf debt — Cause of action.] 
An action will not lie to recover damages for 
delay under vexatious or oppressive circum- 
stances in the payment of a debt. Such dam- 
ages, if recoverable at all, can only be obtained 
in an action for the original debt. Barbeyron 
V, DiBBS 249 

DISTRICT COTIRTS— Jurisdiction -- Title to 
Land — Injury to Eeversion.] The Plaintiff 
brought an action in the District Court for 
injury caused to ** certain houses and premises 
of the Plaintiff" by a balloon let off by the 
Defendant. The Defendant pleaded, among 
other defences, not possessed. Evidence was 
given which showed that the Plaintiff was 
entitled to the houses injured in reversion but 
was not in actual possession. The District 
Court Judge nonsuited the Plaintiff. A pro- 
hibition, moved for on the ground that the 
Jud^e had no jurisdiction to nonsuit, inasmuch 
as title to land came in question, \7as refused. 
Whiting v, Bennett, Ex parts Whitxng 162 
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DISTRICT COUBTS— eon^tniMd. 

2. — Juriadieiion — Bttoppel — Prwniaiory 
NoU — CoMNieiiatMm.] In an action for an 
Instalment (£26) of a PromiBaory note for £500 
made by tiie Defendant jointly with one H., the 
Defendant pleaded^ b^ way of estoppel, that in 
an action in the District Ooort for another in- 
stalment of the same note, the Defendant 
succeeded on an issue of dronkenneas. HM^ 
that tiie plea was bad. The third plea alleged 
that the Defendant had no knowledge of the 
oironmstanoes under which the note was made, 
that the Def enduit had had no business trans- 
actions with the Plaintiff or with H, and that 
he had not authorised H to receive any con- 
sideratipn from the Plaintiff and that there 
neyer was any value or consideration for the 
irm-lring of the ssid uotc or for the payment 
theredf by the Defendant. HM (HABaBAvx, 
J., disHniknte), 'that the plea was good. The 
Plaintiff replied to the Defendant's third plea 
that the Plaintiff had no notice of the drcum- 
stanoes alleged in the plea, and that H. obtained 
valuable consideration from the Plaintiff. HM, 
a good replication. GkwDWiN v. Cabkiom 105 

ECCLESIASTICAL PRACTICE 

Su Administbation Bond. 

BJECTMENT— /^to^ute of LimiUUUyM-^SMdence 
of PosH98¥mJ\ The Defendant had occupied 
two unfenced sections of land, to which the 
Plaintiff made out a good documental title, 
uninterruptedly since 1864. Two flocks of 
sheep were constantly kept on and ran over the 
land, and there was a hut and sheepyard there, 
which were idways in the occupation of one of 
Defendimt's shepnerds. The boundaries of the 
sections were well known to the Defendant and 
his diepherds, and sheep were fed up to and 
over the marked lines. Other acts of ownership 
by the D^endant, such as impounding cattle 
upon the land, were shown. The Plaintiff gave 
evidence tending to show a mixed occupation of 
the land by all the neighbours' cattle in common. 
The jury found a verdict for the Defendant. 
Held that there was sufficient evidence of the 
Defendant's possession and that the Court 
would not disturb the verdict on the ground 
tiiat it was against evidence ; .(HABaRAVX, J., 
diatenHenteJ. Mitohbllv. Lbthbridgx 62 

ESTOPPEL 

See District Court. 

EXECUTORS AND ADMINISTRATORS— 
Oovmant — Bight to renew — Landlord and 
Tenant.] Defendant^ aii administratrix, leased 
lands of her intestate to the Plaintiff, and 
oovenaoted to renew the lease from time to 
time and for such time as he might desire. 
The Plaintiff demanded an extension for ninety 
years, which the Defendant refused to grant. 
To a declaration charging the breach of covenant, 
the Defendant pleaded tiiat she was adminis- 
tratriZt that no order was made by a Judge of 
the Supreme Court direotiog or allowing the 



EXECUTORS AND ADMINISTRATORS — 

continued. 



letting of the land, and that to the 
imoiinted^ the Defendant made the covenant as 
administratrix. Held (HAsaRAVX, J., dis- 
senHente}, a bad plea. Hambt v. Nbuon 178 

2. Legacy to executors — Claim for torn- 

misticn.] A Testator bequeathed to each of his 
three Executors the sum of £1000, "aa an 
acknowled^pnent and compensation for his trou- 
ble in executing my wiU." The Execatora 
proved tiie will, accepted the l^^acies bequeathed 
to them, and administered the trusts of the wilL 
The estate, which consiBted entirely of person- 
alty, realised £72,995. Upon passing their ac- 
counts, the Executors applied for, and were 
allowed by the Primary Judge, conmiission at 
the rate of 2} per cent, on the realised value of 
the estate, ifeld by Sir Jambs Martin, O. J., 
and Sir. W. Manninq, J., Hargravs, J., dis- 
aeniiente, that this was not a case in which the 
Executors were entitled to a commission. In 

THE WILL OF ANDREW BlAKE ... ... 253 

FALSE PRETENCES 

See Criminal Law. 

FOREIGN CORPORATION— ^erwce on Agent 
— Practice,] The Plaintiff issued a writ against 
the Defendants, whose head office is at New 
York, in respect of a judgment recovered against 
them in the Supreme Court of Fiji. The wnt was 
served on tiie agents of the company in Sydney. 
The vessels of tne company trade between Syd- 
ney and Sim Francisco, and carry the Mails 
under a contract with the Government of New 
South Wales. The agents of the company carry 
on a private business as merchants in Sydney, 
and outside one door of their premises are the 
words *' Pacific MaU Steamship Company of 
New York," and on the wall of the passage in- 
side are words "Captain's office — Pacific Mail 
Steamship Company — Accountant's office up 
stairs. " The wnt was served by being left with 
the accountant and with one of the agents. 
Held that the service was bad. Per Sir Jameb 
Martin, C.J., because the company was not 
carrying on business in Sydney and the person 
served was not in the nature of a head officer. 
Per Hargravb, J., becuse the company was not 
carrying on business here and because the cause 
of action arose out of tiie jurisdiction. Per Sir 
W. Manning, J., because, though the agents 
represent the company here for allpurposes con- 
nected with their local trade, and though the 
company carries on business here, the cause of 
action arose out of the jurisdiction. Woods v. 
The Paciito Matt. Steamship Company 91 

FORGERY 

See Criminal Law. 

FORTUNE-TELLING 

See Criminal Law. 
FRAUD 

See AssiGNMiNT Deed. 

PUBADINO. 
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GAMING — Cheque givmfor money won at gam- 
ing — ImpUed repeal — 9 Ann, c. i^,] To a de- 
claration on a cheque drawn by Defendant in 
favour of B. W., by the Plaintiff as holder, the 
pleas were : — 1. That the cheque was given by 
the Defendant to B. W. in consideration of 
money won by gaming. 2. That the cheque 
was given for such consideration, and that the 
Plaintiff became the bearer after dishonour and 
notice of dishonour. Held, that the first plea 
was bad, as the Act 9 Ann. c. 14 was totally re- 
pealed by the Act 14 Vic. No. 9, s: 17. Held, 
also, that the second plea was bad, as not speci- 
fying the kind of gaming. Woolf v. Towns 

[242 

2 Licensed Publican — BiUiard table — 

Scienter,] 

/S'/e PUBUGAH. 

HUSBAND AND WIFE-'Married woman- 
Protection order — ** Contract relating to real 
estaie" — $$ Vic, No, 6, s, 4-] G., a married wo- 
man holding a protection order under the Act 22 
Vic. No. 6, s. 4, levied a plaint in the District 
Court for breach of a warranty of title on the 
sale of the lease, license and goodwill, furniture, 
&c., of a public house. Objection was taken 
th&t this was a contract relating to real estate. 
Held (Habgrave, J., diesenCiente), that G. was 
entitled to maintain the action. Gkben v, Bxtb^ 

KOtto ... ... ... ... ... aOO 

IMPOUNDING ACH — Dismiseal qf Pound- 
keeper—Jurisdiction o^ Justices. ] It is not essen- 
tial to the validity of an order dismissing a 
Poundkeeper from his office under the Act 29 
Vic. No. 2 that it should be made by a majority 
of the Justices of the district in whicn the 
pound is situated. £x pabte Boss ... 32 

-Summary conviction — Omission to travel 



sheep at required rate not an offence,] To drive 
sheep less than six miles in twenty-four hours 
through Crown Lands under lease for pastoral 
purposes is not an offence within section 39 of 
the Impounding Act of 1865 (29 Vic. No. 2). 
Ex PAKTB Griffiths IQl 

3 Summary conviction — Rescue — Compe- 
tency qf Witness.] A breach of section 33 of 
the Impounding Act of 1865 is an offence punish- 
able on summary conviction, and an information 
under that section is a criminal proceeding 
within the meaning of the 3rd section of the 
16 Vic. No. 14, and the defendant is not compe- 
tent to ffive evidence in his own behalf. Ex 

PABTE ^ELLETT 148 

INSOLVENCY — -FVc«A evidence on appeal — 
Rule S6,] An order was made, under the 35th 
Bule in Insolvency, for the taking of further 
evidence before the Chief Commissioner to be 
used upon the hearing of an Appeal to the full 
Court from a decision of the Commissioner. In 
THE Insolvent Estate of David Babnett 
AND David Lawrence Levy 52 

2 Estates under £100— Release at First 



Meeting— 5 Vk, No, 1*1, s,34*] In an insolvent 



INSOLVENCY— con^witted. 

estate where the assets do not exceed £100, an 
offer of composition may be made at the first 
meeting, and the estate may be released from 
sequestefttion without calling second or third 
meatings- Ex pabtb Gillies 189 

3 Order and Disposition — Execwtrix de 

son tort.] A widow, who had not obtained let- 
ters of administratioD, mortgaged the goods of 
deceased to G. H., her son, and G. allowed the 
^;ood8 to remain in her possession. She became 
msolvent, and after tne insolvency letters of 
administration were taken out by H. The Offi- 
cial Assignee seized the goods. Held, that the 
ffoods were not in the order and disposition of 
&e Insolvent with the consent of the true 
owner. Habkness v, Sempill 151 

4 Expwnging froqf— Jurisdiction qf Com- 
missioner,] The Chief Commissioner is bound 
to entertain an application for expunging a proof 
debt. In the Insolvent Estate of McKjtAB- 

RIGrLE ••• ... ••• ••• ... ^OO 

5 Assignment Deed — Fraud,] 

See Assignment Deed. 

INSURABLE INTEREST 

See Marine Insttranoe, 1, 2. 

INTEREST 

See Detention of Debt. 

JURISDICTION OF JUSTICES — Wantonly 
breaking up carriage way — Claim qf right — De- 
dication of road,] A. was convicted summarily 
of ** wantonly breaking up a carriage-way " in 
violation of a by-law of a Municipality. The 
evidence showed that A.'s father had condition- 
ally purchased the land across which the alleged 
road ran ; that the surveyor had marked the 
position of the road with pegs, but told him 
that it would not be required ; that the Muni- 
cipal Council had made, opened, and cleared the 
road ; that certain persons had ridden over it 
once ; that A. had always cultivated the portion 
reserved for a road in common with the rest of 
his land, ploughing across it, and takinc crops 
off it every year for six years. The breaking up 
complained of was the ploughing across by A., 
who was hilling a crop of com growing there. 
There was no evidence of any proclamation of 
the road or of any dedication to the public, 
other than a reservation by a surveyor, and a 
marking bv order of the Surveyor-Greneral. 
Held (per ^iR James Martin, C.J., and Sir 
W. Manning, J., Hargrave, J., dissentiente), 
that the conviction was wrong, inasmuch as tne 
act complained of was not done wantonly, but 
in the assertion of a right. Held, also (per 
Hargrave and Sir W. Manning, J. J., sir 
James Martin, C.J., dissentientej, that there 
was sufficient evidence of a dedication of the 
road to the public. Ex parte George Watt 

[24 
JURY — Plaintiff sitting as Revising Justice — 
Mistrial.] 

See Crown Lands Acts. 
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LANDLORD AND TBNANT — (7<weiia>i< — 
" AUtrcUions and tnvprovtTnents.'l A leaae gave 
power to a tenant to make alterations and im- 
provementB, and for that purpose to pull down 

any walls, such alterations and 

improvements when so effected to form part of 
the said demised premises. Held (per Sir 
Jambs Martin, C.J., and Sir W. Manning, J., 
Hargrave, J., disaentientej, that this power did 
not authorise a tenant to break a doorway 
through the exterior wall separating the house 
demirod from a house not the property of the 
lessor. Barton v, Reillt and Another 125 

2 Administratrix — Covenant — I^ight to 

renew,] 

See Exxoxttobs and Administrators. 
LARCENY 

See Criminal Law. 

LIMITATIONS, STATUTE OF 
See Ejbotmxnt. 

MALICIOUS PROSECUTION -^ Gist ^ the 
Action-Settling Case on ApmaJr—DiMtrict Oowrts 
— Act, e. 94.] A District Court Jud^ signed a 
ease on appeal, but added the f ollowmg memo- 
randum : — **1 regret that I must sign my name 
to the foregoing statement. At this distance of 
time I cannot recollect what I did tell the jury, 
but I am quite sure that I did not utter so much 
bad law as is attributed to me above, nor do I 
recognize my own style <^ languid e in the pre- 
ceding stateonent. 1 began, as wm be seen, to 
try and * lick it into shape ' in pencil, but had 
to give it up in despair. Held that this was 
a sufficient settlement of the case within the 
94th section of the District Courts Acts. In an 
action for malicious prosecution the District 
Court Judge directed the jury that the gist of 
the action lay in the averment of the plaint 
that the Defendant procured a Justice to grant 
his warrant. If the^ believed that Defendant 
had induced the magistrate to grant the warrant 
they must find for me Plaintiff, as if Defendant 
so obtained the warrant he was liable, whatever 
reasonable grounds he might have had for takinc 
certain proceedings; also, that if they found 
there was no probable cause, then the law 
implied malice and gave ground of action ; also 
that if the jury were of opinion that the Defen- 
dant had reasonable and probable cause for 
taking proceedings, then he ought not to be 
mulcted in so large a sum of money for damages 
as he otherwise would. i7e2^ misdirections, and 
a new trial granted. Arnold v, Johnson 47 

MANDAMUS—Jurisdiction qf JuaHcea—Rejec- 
turn qf Evidence, ] Under certain circumstances 
the Court will issue a mandamus to compel 
justices who have entered upon an enquiry to 
receive evidence clearly admissible in support of 
the charge before them. Ex-pabte Mi 
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247 



MARINE INSURANCE— /fWMroftfe Interest^ 
Remswance — Concealment by original assured — 
Surprise, ] Plaintiflfe had effected an open policy 
for C, declarations of interest to be made before 



MARINE INSURANCE— contmteed. 
the Slst July, 1877. No declaration was made, 
and in Sept^ber C. asked the Plaintiff to renew 
the insurance. PlaintiflJB assented, provided the 
Defendants would reinsure the nsk. Defen- 
diuits initialled a cover slip, thereby accepting 
tiie re-insurance, and Plaintifb afterwards, but 
before the acceptance of th6 formal proposal or 
the issue of a policy by Defendants, extended 
the time for declarations under C.'s policy to 
the Slst December. Held (per Sir Jamxs 
Martin, C.J., and Faucstt, J., Hargrave, J., 
disaentiienJte)t that the Plaintiflh had an insurable 
interest at tiie time of insuring ^th the Defen- 
dants. Semble, that the signing of the cover 
slip constitutes a complete contract of insurance. 
Held, also, that it was immaterial whether or 
not tiie Plaintifb had paid C. Held, also, that 
a concealment by the original assured of a fact 
material to the risk was not available as a de- 
fence to the re-insurer against the insurer, if the 
insurer was not aware of it, and had bona fide 
paid the loss. Also, that a new trial will not be 
granted on the ground of surprise, unless a clear 
case is made out by the party moviog. The 
New Zealand Insurance Company v. The 
SoxTTH Australian Insurance Company 211 

2. InsfwrahleimixTegA — **Profits^^ — Wager 

PoUcy,] Plaintiffs, having a contract to supply 
the Victorian Government with coal, also anouier 
contract to procure all the tonnage required to» 
carry the coal at lis. 6d. a ton, hired the steam- 
ship B for eighteen months at lis. a ton, less 
2i per cent, discount. On the two contracts a 
profit of 2s. 9d. per ton was beingeamed. They 
effected an insurance with the Defendants for 
£300, **at and from the 20th Februaiv, 1878, 
to the 20th August, 1878, whilst trading be- 
tween Svdney, Newcastle, and Melbourne, 
upon, and in the good ship or vessel called the 
* Blackbird, ' " **bBginnin£ the adventure on the 
said goods and merchandise from the loading 
thereof aboard the said ship.*' The valuation 
clause was in the following terms — *' The said 
ship, &o., goods, merchandise, &g,, for so much 
as concerns the assured . . . are and shall 
be valued at £300 on profits to be earned.'* 
The declaration alleged that the vessel continued 
to earn the profits up till her loss, and that by 
her loss *' the said profits then being made ana 
earned, and profits thereafter to be earned, 
being profits within the meaning and intent of 
the said policy, and insured thereby to an 
amount ezceedmg £300, became and were wholly 
lost to the Plaintiffs, and a total loss in respect 
thereof to the amount of the said sum of £300, 
became and was payable to the Plaintiffs. " 
Held, that the declaration was bad ; Per Sir J. 
Martin, C.J., because the ventiure was not 
necessarily dependent on the existence of the 
ship; jTer Hargrave and Fauoett, J. J., because 
the '* profits" in the policy meant profits on 
goods, and the risk had not commenced until 
they were laden or ready to be laden. Bobey 
V. Adelaide Insurance Company ... 286 
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MARINE INSURANCE— eon^uec;. 

3. — ^*' naming profits^* — Pleading, "] In a 
declaration on a policy insuring a i^p ** at 
£1,000 on profits,' there was an averment that 
" divers profits within the meaning of the said 
policy were being made and earned and but for 
the loss hereinafter mentioned would have con* 
tinned to be earned by the said ship, and that 
the Plaintiff was from tiie time of the making of 
the said policy and thence until and at the tune 
of the loss hereinafter mentioned interested in 
the said ship and premises and in the stud 
profits so bein^ made by the said ship and there- 
after to be made by the said ship as aforesaid to 
the amount of all the moneys insured by him 
thereon as aforesaid/' Held that the averment 
was insufficient and that the declaration was 
bad. Mannino v. The National Fire and 
Mabine Insurance Company of New Zea- 

JiAft&JCV M^ ••• ••• ••• ••• •■• \^ A 

MARRIED WOMAN 

See Husband and Wife. 

MASTER AND SERVANT— i>raper'« AsMs- 
tant—^0 Vict, No. 28, s. 1 (1).] A entered 
into B's employment at a weekly salary as a 
draper's assistant, and also described himself in 
his agreement as ** superintendent of the 
drapery portion of your business." HM that 
he was not a servant within the Masters and 
Servants' Act. Ex parte Evennett followed. 
Ex-PARTE Pynb 14 

NEGLIGENT NAVIGATION— (7oZ«won^i?t*fe 
(^ the jRoad.] PlaintifiTs schooner the C. was 
run down by Defendants' steamer the M. It 
appeared that the C. was steering S.S.W. going 
free and the M. N. by E. Neither vessel was 
seen from the other until they were close 
together and nearly end on. The C. ported her 
helm and the M. starboarded and a collisicg;i 
took place. The jury found a verdict for the 
Plaintiff. A rule for a new trial was moved for 
on the ground that the C. ought to have kept 
her course, and on other grounds. The rule 
was refused. Per Sir James Martin, C.J. 
When a sailing vessel goin^ free is meeting a 
steamship end on or near^ so both vessels 
ought to port their helm. Spears v. Smith 
AND Others 120 

2. CiymmiUory pilotage — Harbour Regu- 

UxiionaJ] The Defendants' steamer was boarded 
bv a sea-pilot outside Port Jackson heads. The 

Silot brought the steamer above a line from 
iareening Point to Garden Island, where the 
steamer was stopped for a few minutes but not 
anchored. The assistant harbour master came on 
board and took charge, the sea-pilot remainin 
on board but giving no further directions am 
taking no part in the navigation. The vessel 
was then navigated to a wharf at Miller's Point, 
and on the way ran into a wharf of the Plaintiff 
at Balmain. Held that it is not sufficient that 
a duly qualified pilot should be on board, but 
that he must be actually in charge, to protect 



NEGLIGENT NAVIGATION— cotrtmuerf. 

the owners from liability. Held also that the 
Judge was right in leaving the question who 
was in actual charge to the jury. Hayes v. 
The Paoifio Mail Steamship Company 139 

NEW TBIAL— Surprise.] When the De- 
fendants at the trial refused an offer made by 
the Plaintiff to allow them to inspect some hay, 
the quality of which was in issue, and a new 
trial was moved for on the sround of surprise 
and that fresh evidence could be produced to 
show the bad quidity of the hay, the rule was 
refused. Moore v. Rutherford and Others 263 

2. Supreme Court issue in District 

Court — Time for Moving,] Where a Supreme 
Court issue was tried in the country on the 15th 
November and a motion for a rule nisi was made 
on the 5th December ; hddf that the applica- 
tion was too late. Lewis v. MoCafferty 265 

OFFICIAL ASSIGNEE 

See Assignment Deeds. 

PARTIES TO ACnONS^PoUcy qf Insurance 

— jRigJU to Sue — Lessee and Agent.] A policy of 
insurance against fire issued by the Defendants, 
stated that the Plaintiff had paid the premium 
"as lessee and agent for J.J." The ouilding 
insured was described as ''occupied by the 
assured." There was nothing further in the 
policy to show who was meant by ' ' the assured. " 
The Plaintiff had signed a proposal in his own 
name, describing himself as lessee and J.J. as 
owner, which proposal was accepted, and had 
paid the premium himself. Held that the 
Plaintiff might sue the Defendants upon the 
policy. Hayes v. The Livbbpool and London 
AND Globe Insurance Company ... 182 

PERJURY 

See Criminal Law. 

PLEADING — Promissory NotCr— Consideration,] 
A Plea alleging merely that the Defendant 
never received any value or consideration for 
making the note sued upon was struck out with 
costs. Godwin v. Cashion 8 



2. General Plea of Fraud — Rules qf 

Cfmrt — Fire Insurance — Adjustment qf loss,] 
A plea to an action on a policy of insur- 
ance, alleging that *'the Directors of the 
said Company were induced to make and exe- 
cute the said policy by the fraud of the Plain- 
tiff," was ordered (Karoravb, J. dissentiente) 
to be amended or struck out as being a general 
plea of fraud within the terms of the 32nd 
Rule of Court of the 12th of April, 1866." 
McGarriole V. Miller 6 

POSSESSORY TITLE 
See Ejectment. 

PRACTICE— Pro^ifti^ion to SmaU Debts Court 
— Cmfirmation of Judge* s Order — 4 Vie,, No. 
22, «. 27.] A writ of prohibition against pro- 
ceedings in a Small Debts Court, granted by a 
single Judge out of term, is not within the 



INDBX TO COMMON LAW. 



PBACnOB-HxmlNMed. 

Jofltioes' Aote, and requires oonfirmatioii by the 
full Court on the first day of Term. In a role 
nisi to compel the Prothonotary to tax oosts, it 
is not neoessaryto call on the Prothonotary to 
show oause. Ex pabtb McShavx ... 10 

Setting cuidt Trial.l In moving to set 



aside proceedings for irre^rolanty, the parties 
applying shoold come withm a reasonable time. 
Where a notice of trial was insufficient, and the 
Defendants moved twenty-three da]rs after the 
trial to set aside the notice, the tnal, and all 
sabseqnent proceedings ; heid, that the applica- 
tion was not made within a reasonable time. 
Shall v. Madowiok 261 

See AxnoLED Clukb. 
Fobhon Cobporation. 
Nsw Trial. 

PBOTBCTION ORDER 

See Husband and wms. 

PUBLICAN— /n^mmefU <^ gaming--BiUiard' 
tahle — 25 Vie. No, 14, s, 29.] It is not neces- 
sary, in order to sup^rt a conviction under the 
29th section of the Licensed Publican's Act, to 
prove that the Defendant knew that the game 
of billiards was being played for money on his 
premises. The gist of the offence is keemng a 
tnlliard-table without a license. Ex Pabtb 



GiBBKS. 



266 



RULE OF THE ROAD 

See NsauaxNT Nayioation. 

SBIALL DEBTS COURT 
See FiULcncM. 

STATUTE OP LIMITATIONS 
See EjEurMSST, 

SUMMARY CONVICTIONS 

See Jurisdiction of Jusnon. 
iMFOUNDiNa Act. 

SURPRISE 

See Nsw Trial. 

TRESPASS 

See Damagxs. 

TRIAL, IRREGULARITY IN 
See PRAoncB. 

UMPIRE 

See Arbttration. 

WAGERING 

See Gabono. 

WAGER POLICY 

See Marine Insurance. 

WILL 

See Executors and Administrators. 



EQUITY AND DIVOEOE. 



AOvA/U JN X ... ... ... ... 

See Trustee. 

ADULTERY— Proo/o/l] Crane v. Crane and 
Smith (d.) ... ... ... ... 10 

2. WUUng canserU qf wonum — Drm^ken" 

neee — ReeponsibiUUy of hu8hand,'\ Crispin v, 
Crispin and Howard (d.) 13 

AGENT 

See SPEcmo Periormance. 

ALIMONY — The Court will incorporate an 
order for permanent alimony in a decree abso- 
lute for dissolution of marriage. Buchanan v. 
Buchanan (d.) 7 

2. Pendente lUe,^ Gronn v. Gronn (d.) 8 

3. The Court will order the payment of 

tS^ony pendente lite to date from the service of 
the Citation in the suit. Cluton v, Cldton 

AND SCHWAN (D.) 21 



ALIMONY— con^miMx^. 

4. Permoment,] iThe Court will order 

the husband to pay permanent alimony where 
leave to appeal to the Privy Council has been 
granted to the wife, although the wife brought 
no property to the husband ; and the verSct 
on tne trial was against her on all the issues. 
Sims v. Sims (D.) 22 

6. The Full Court will grant a rule fiieu 

to set aside an order for payment of alimony. 
Sims V. Sims (D.) 25 

APPEAL— i2^^ of Appecd to Privy CouncU.] 
The Court will c;rant leave to a wife. Respon- 
dent to her husband's petition for a dissolution 
of marriage, to appeal to the Privy Council 
against an order inade by the Full Court of 
appeal in N.S. W„ discharging a rule ntst for a 
new trial and bv the same (nder granting a decree 
iiMt for a dissolution of the marriage. Sms «. 
Sims and Davidson (d.) 5 
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APPEAL— con^Ked. 

2. 

iSSee Ck>STS. 

ATTACHllENT— (76^r« under footpath—Syd' 
ney Police Act — CorporaUon Act,'\ M. con- 
straoted cellars under the footpath opposite his 
house. An injunction was granted restnuning 
him from contmning the same, except with the 
permission of the City Surveyor. The City 
Snrveyor being ill, M. applied to the Corpor- 
ation, bnt tiie Mayor refused to put the ques- 
tion to the vote. The Primary tfudge renised 
to grant an order for an attachment for dis- 
obejring the injunction. Appeal from such de- 
cision diamissed. Attornbt-Genxral v. Mkabs 
(Eq.) .s 22 & 26 

CO%TB,---Crudty—G<mdonali(m--Go^ of w\fe,] 
Where a husband has, under an order of the 
Court, paid a sum of money into Court as secu- 
rity for the costs of the wife, tiie Court will not 
allow each costs to be taxed and paid within the 
limits of such sum. Sims v. Sims and Dayid- 

Vv^CI xM^f ••• ••• ■•• ••• ••■ X 

2. Security for costs of appeal to Privy 

Oouneil.J The Court will refuse to make an 
order, compelling the wife to find security for 
the costs of app^ to the Privy Council. Sims 
V. Sims and DAviDsojr (d) 6 

3. Security /or costs </ Wife^s drfence* 

GaoHN V. Gbonn (d) 8 

4. Costs of wif^s drfence — Balance of 

money paid into Court, ] On an application made 
at the trial, and before verdict, the Court will 
order the balance of costs taxed to trial, after 
deducting such sum as may have been paid into 
Court to the credit of the costs of the wife's de- 
fence, to be paid by the husband. Cbisfiv v, 
Cbibfin and Howabd (d) 18 

5. The Court will order the husband to 

pay money into Court towards the defence of 
bis wife to a suit for a dissolution of marriage, 
even although he states that he has no means. 
CuFroN V. Cliftok and Sohwan (d)... 19 

6. Costs of wife's defence in suit by hus- 
band for restitution of conjugal rights. Fat- 
TOBiNi V. Fattorini (d) 28 

7. Costs qf Transcript qf Record for Privy 

Coufict/.] The Full Court, by a majority (Har- 
GRAYX, J. dissentiente), refused to make an 
order against the Defendant, an unsuccessful 
appellant to the Privy Council, for the payment 
of the costs of the motion for leave to appeal 
and of preparing a Transcript of tiiie Becord of 
proceedings in the suit for the use of the Privy 
Council on appeaL Bugkkbll t;. Vickbry 

\A*%§9 / ••• ■•• ••• ••• ••• ^ § 

CO-RESPONDENT. — BesUtution qf conjugal 
Bights.] C, the father of P.F., Eespondent to 
the petition of her husband, E.F., for a restitu- 
tion of conjual rights, was cited to appear and 
answer such petition. C. appeared and answered. 
An application was then inade to the Judge of 
the Divorce Court for leave to amend the ]^ead- 



CO-BESPONDENT— cofi^tMd. 
ings by nuJcing C. a parhr as Co-Bespondent, 
which was granted. Held on appeal by Sir 
Jamss Martin, C.J., and Faucbtt, J. (Har- 
QRAYE, J. dtssenOente) that C. could not be 
joined as a Co-Bespondent. Fattorini v. Fat- 
TORna (d.) , 30 

COBPOBATION— 

See Attachmknt. 

BWjREE,— Suspension of decree nisi,] As to 
suspending a decree nisi for dissolution of mar- 
riage or carrying it into execution while an 
appeal to the ^vy Council is pending, the 
Court will make no order either way. Sims v. 
Sims and Davidson (d.) 5 

2. The Full Court will make a decree ntat 

for dissolution of marriage absolute, although 
leave to appeal to the Pnvy Council has been 
granted. Sims v. Sims (d) 26 

DESEBTION.— Where a husband went to Fiji, 
and the wife followed, and tried to induce him 
to live with her, but he refused. Held : Deser- 
tion in Law. Jones v, Jonbs (d) ... 9 

DISCOVEBY OF DOCUMENTS.— The Court 
will not order the Attorney-General or a Co- 
Defendant to give discovery of documents. 
Attornby-Gbnbral V, Holt and others 

^xEI||> / ... ... ••• ... .•• Jbl. 

MAINTENANCE 

See Alimont. 

NDISANCE 

See Attachment. 

BECEIVEB 

See Trustee. 

BESTITUTION OF CONJUGAL BIGHTS 
See Costs. Co-Bbspondent. 

SALE 

See Trustee. 

SEBVICE SUBSTITUTED. The Court will 
grant an order for substituted service of Cita- 
tion and Petition on the brotiier of a Bespon- 
dent, who is in Fiji, upon proof of a Power of 
Attorney from the Bespondent to such brother, 
authorizing him to accept services of proceed- 
ings. BUOKNELL V. BUOKNELL (D.) ... 20 

SOUCITOB— j?^^ qf audience,] The Court 
will hear a solicitor in a matter in open Court 
unless a member of the Bar is present. Fat- 
torini V. Fattorini (d.) 28 

SPECIFIC PEBFOBMANCE— ^(^ent] The 
Court will not enforce specific performance of a 
contract when signed by an agent who has ex- 
ceeded his authority, and where the terms of 
the contract itself are ambiguous and in part 
defective. A entered into a contract with B., 
the agent of C, for the purchase of land be- 
longing to C. A and C. agreed as to terms, 
but the contract was signed by A. andB. in C's. 
absence, who it did not appear had authorized 
B to sign it. No copy of the contract was 
given to C, and it cud not embody all the 
terms agreed on. Held, B, was not C's. agent 
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SPECIFIC PERFORMANCE— eoniimue(2. 

to ngn, bat only to find aimzohMer. Spedfio 

p«rfonn«nce refoaed. O^BaxES v. Gooimsxll 

1 Jn^igB P ••• ••• ••• ••« •«• V 

TRUSTEE. —Removal qf Truite^—Reeeiver—A c- 
eouiU — Setting cuide Sale,] The Court will not 
consider the action of the trustees in the manage- 
ment of a trust estate harshly, but will set aside 
a sale made under a mistake. A eeBtui qtte trust 
is iJways entitled to an account from his trustees. 
A., a cestui que trust, filed a bill for the removal 
of his trustees, for the appointment of a receiver, 
and for an account on the grounds that the^ had 
sold some of the real estate and bought it for 
their own benefit at an underprice. 6. (one of 
the trustees) bought a piece of land at Picton, 
and borrowed tiie purchase money, £200, from 
his brother — ^the testator. The title deeds were 
huided to the testator, who, on B/s offering to 
return the £200, observed that he had bouffht 
the land for the benefit of his (K*s) famu]r> 
After the testator's death a conveyance of tms 
limd was found among his papers, to a son of B. 
whose christian name was the same as the testa- 
tor's. The land was sold as a part of the real 
estate of the testator, and was bought on behalf 
of B., for £30. Held :— That the sale must be 
set aside and that it was merely a mistake of 
the trustees. McKsnna v. Lowe, (eq.) 10 

VERDICT.— -ATew trial — Verdict qf majority-^ 
Jury ActJ] The trial of an issue of fact under 
the Divorce Act is a civil trial, and a verdict by 
a majority of the jury, taken by consent, is a 
valid verdict. Sims v. Sims ASh Davidson 

1^^ I ••• ••• ••• ••• t«a ••• A 



WILL. — OonstrucHion — C., being possessed of 
property at Miller's Point and at Surry Hills, 
devised his ''land situate at Crown Road, 
Surry Hills," to K., and his '< land at Miller's 
Point," and also his ''land situate near Fine 
Cottage, Bourke Street, Surry Hills," to R. 
There was no street or road at Surry HiDs 
called Crown Road, but there was a street 
called Crown street, and there was a street at 
Miller's Point called Crown Road, in which some 
of the testator's property was situate. The 
testator had informed one H. that he intended 
to leave some of the Surry Hills ^operty to R. 
and some to K., and the Miller's Point property 
to R. Held : — K. entitled to the part of the 
Surry Hills property claimed. The Court will 
always lean against intestacy and place itself in the 
place of the testator at the time of nu^ng the 
will. The whole will must be taken into con- 
sideration. Chables and anothsb v. Ken- 
dall AND OTHSBS (SQ.) ^.. 1 

2. The latter words in a will or a codicil 

must ffovem the whole of a devise. A., by his 
will, left property upon trust for sale, and 
directed his trustee to divide the proceeds 
equally among five legatees. By a codicil made 
nearly two years after the date of the will, A. 
bequeathed to B. one equal fourth part or share 
of the proceeds of the same property, and 
directed that the shares of the other five legatees 
should be " equal fourths " with B. Held :— B> 
to take one-fourth ; the five legatees under the 
wUl to take three-fourths between them. Jones 

AND OTHERS 17. SCANLAN AND ANOTHBK (SQ.) 15 
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